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FOREWORD 


The existence of the term “loan shark” is not accorded even backhanded recogni- 
tion in our leading dictionary, yet throughout the country it is universally understood 
and applied. There is no more expressive and concise designation of the unscrupulous 
lender, operating, as a usual thing, in an unlawful manner, who exacts from neces- 
sitous borrowers of small sums an unconscionable return for his loans. The term 
connotes a moral judgment and condemnation of the lender’s activity, rather than a 
mere charge of law-violation. Having defined the object of attention in this sym- 
posium it would be supererogation to explain in detail the belligerent tone adopted 
in the title. The social importance of curtailing, andj insofar as possible eliminating, 
the activity of loan sharks is taken for granted; and attention, therefore, is centered 
largely on ways and means of accomplishing what, it is believed, all will accept as 
desirable. 

It is recognized that the urgency of the problems considered in this symposium 
varies greatly from one locality to another. Some states have had adequate regulatory 
legislation adequately administered for years and enjoy comparative freedom from 
the loan shark’s depredations. For a large number of states, however, centered largely 
in the South, Southwest and Northwest, the loan shark is very much a present-day 
problem. And in many of these states “combating the loan shark” is not just a phrase 
but a grim reality to legal aid organizations, social agency councils, bar association 
committees, better business bureaus, and other public-spirited organizations which, 
of necessity, must do what the title of this symposium suggests. But even under the 
best-administered laws loan sharks will creep in from time to time. No state can 
claim to be entirely free. Where administration of a well-drafted law is not as it should 
be, the loan shark may become almost as active as in states without any legislation. 
Furthermore, the organized loan sharks \are constantly attempting to do away with 
laws which prevent their operating. The problem can not well be ignored by the 
people of any state. 

Necessarily the symposium does not present detailed studies of the several 
agencies providing credit for the consumer, although the loan shark is such an agency 
and certain of the problems discussed are those of the consumer credit field as a 
whole. The essentials of this consumer credit background are contained, however, 
in the articles by Mr. Kelso and Mr. Niefeld, which show, respectively, the social 
and economic conditions which lead to the necessity for borrowing, and the organiza- 
tion and functioning of the agencies operating to provide the consumer with instal- 
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ment and cash credit. The symposium’s focus, however, is on the loan shark, and, 
in general, the articles attempt to answer the questions: what are the methods of 
the loan shark, why does he exist, and what may be done to or about him. In many 
respects Mr. Nugent’s introductory article, “The Loan-Shark Problem” provides a 
bird’s-eye view of the whole issue, touching as it does on many matters developed in 
greater detail in subsequent articles. 

Several articles set forth the operative methods of the loan sharks. The numerous 
devices by which the loan shark may seek to cloak his transactions are described in 
the article on “Evasion and Avoidance of Usury Laws” by Mr. Collins. The charges, 
collection tactics and legislative activity of these lenders are shown in the articles of 
Mr. Simpson, Mr. Birkhead and Mr. Kilgore. 

Apart from the articles mentioned the rest of the symposium is devoted to answer- 
ing the question of what may be done to or about the loan shark. Mr. Horack’s 
background article “A Survey of the General Usury Laws,” including in chart form 
the principal provisions of all state statutes, properly falls in this division, even though 
it may be concluded that such statutes have proved ineffective. In the articles by 
Mr. Kelly and Mr. Field an examination is made of the legal techniques, apart from 
regulatory legislation, available for use against loan sharks. 

In any consideration of remedies against the loan shark major attention must 
be given to the specific first promulgated a quarter-century ago by the Russell Sage 
Foundation, the Uniform Small Loan Law. Mr. Hubachek treats of the develop- 
ment of the laws patterned after the several drafts of this model. Appendices to his 
article carry citations to small loan legislation, a table of cases supplementing his 
Annotations of Small Loan Laws, and the complete text of the Sixth Draft of the 
Uniform Law. The viewpoint of an administrator of regulatory legislation is given 
in Mr. Sullivan’s article and Mr. Foster presents a rather comprehensive view of 
what happens in states where regulatory legislation has been adopted. His study of 
the licensed personal finance company, the product of the Uniform Law, and the 
specific antidote for the loan shark, is important, particularly to those who wish to 
combat the loan shark by working for legislation which would bring such an agency 
into being. 

Drawing on the lessons learned in anti-loan shark campaigns in several states, Mr. 
Gisler concludes the symposium with a discussion of practical methods of organizing 
public opinion for effective measures against loan sharks. Mr. Kilgore’s article might 
well be considered again in connection with this topic. 


Paut H. Sanoers. 
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THE LOANSHARK PROBLEM 


Roir Nucent* 


The term “loan shark” has been commonly used to describe those who lend small 
sums at higher rates of charge than the law allows. It has been associated almost 
exclusively in recent years with loans to wage-earners. The qualities that give rise to 
loan-shark transactions—greed, on one hand, and compelling necessity, short-sighted- 
ness, or gullibility, on the other—are not new among human beings. Most civiliza- 
tions for which historical records are available have been confronted with the problem 
of usury and have attempted to deal with it. Nevertheless, the loan-shark problem 
is substantially different from the historic problem of usury. To be sure, the loan shark 
of today has inherited the social stigma that attached to the business of his usurious 
predecessors, and he has made use of some of the devices which they developed to 
evade legal restrictions upon interest-taking. But here the relationship ends. The 
loan shark is essentially a product of modern industrial society. His field of lending 
and his techniques differ substantially from those of usurers of the past. 

Earlier usurers made loans almost entirely on the security of tangible and readily 
negotiable collateral. The money-lenders of Augustan Rome, for instance, secured 
their contracts with mortgages upon real estate, ships’ cargoes, slaves, flocks of sheep, 
or herds of cattle, or by taking pledges of tools, merchandise, or precious stones. 
Shakespeare’s Shylock dealt with Venetian merchants whose stocks-in-trade presumably 
provided more effective, if less dramatic, means of enforcing payment than the flesh 
of borrowers. Similarly, the skin-flint village note-shaver, whose frustration delighted 
American theatre audiences of the latter part of the nineteenth century, had a mort- 
gage on the heroine’s home or at least upon the family horse and buggy. 

The fields of lending and to some extent the techniques and traditions of these 
early money-lenders have been taken over by banks, building and loan associations, 
pawnbrokers, and other specialized institutions that lend against tangible and 
measurable property values. The loan shark of today has created a new field and a 
new technique of lending at which even the boldest of his predecessors would 
probably have looked askance. While he may secure his loans with mortgages on 

* A.B., 1923, Amherst College; D.S.S. (in Econ.), 1938, Graduate Faculty of Political and Social Sciences, 
Amherst College. Director, Department of Consumer Credit Studies, Russell Sage Foundation. Author, 
ConsuMER CREDIT AND Economic Stasitity (1939); co-author (with L. N. Robinson), REGULATION OF 
THE SMALL Loan Business (1935) and (with Holthausen and Merriam) VoLuME oF INSTALMENT CREDIT, 


1929 TO 1938 (1939). Author of numerous pamphlets and articles bearing upon the field of consumer 
credit. 
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household furniture or automobiles, he relies for payment not upon the resale value 
of such collateral but upon borrowers’ prospective incomes from wages or salaries. 

So long as salaries and wages remained close to the subsistence level, the prospect 
of such incomes had no collateral value. When, however, wage-earners’ real incomes 
rose to the point where they covered the minimum necessities of life and at the same 
time provided a surplus for meeting payments of principal and interest on debts, 
prospective salaries and wages became assets, however inchoate, against which loans 
could be made. Thus the loan shark thrives upon high wages and rising standards 
of living and not upon abject poverty. 

The possibility of using the capitalized value of the margin between wage-earners’ 
incomes and minimum subsistence costs as the basis for loans probably existed before 
the time of the earliest loan-shark transactions. But exploitation of this field of lend- 
ing required substantial departures from money-lending tradition. The loan sharks’ 
predecessors carefully appraised the security behind each contract and assured them- 
selves of the possibility of collection. The loan shark, on the other hand, deals with 
borrowers en masse, relying upon his high charges to cover the losses on individual 
contracts that he knows to be unavoidable. His safety lies in distributing risk over 
large numbers of small accounts. Hence, while his predecessors held themselves 
ready and willing to examine the credit worth of those who found it necessary to 
seek accommodation, the loan shark aggressively merchandises his wares, stressing 
the ease of borrowing and misrepresenting the cost in personal solicitations and in 
handbill, billboard, and newspaper advertisements. 

In all probability usurious money-lenders of the past would have looked askance 
not only at the credit risks taken by the modern loan shark but also at his charges 
and practices. True, many of the former undoubtedly drove hard bargains. But 
certain characteristics of their business led to some degree of moderation. First, since 
tangible property values formed the basis for loans, the borrower had the alternative 
of selling his property. The availability of this choice put practical limits on the 
interest charges that could be demanded. Second, most borrowers were engaged in 
business enterprises. The lender in a sense became a partner in the enterprise, de- 
sirous of obtaining the largest possible share of the proceeds but not wishing to wreck 
it in the process. Finally, borrower and lender lived in the same community and 
dealt face to face in their negotiations, which probably contributed to fair dealing 
and discouraged fraud and abusive treatment. 

The loan shark of today is subject to none of these natural restraints. The bar- 
gaining position of his customers is hopelessly weak. He deals with borrowers im- 
personally—his identity hidden by fictitious trade names and corporate entities and 
his sensitivities insulated from the seamy side of the business by salaried employes. 
His charges are limited not by the earning capacity of property given as security but 
by what wage-earners can earn beyond the minimum necessities of life. 
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Development of the Loan-Shark Business 

The loan-shark business appears to have begun in ‘cities of the Middle West 
shortly after the conclusion of the Civil War. The enormous profits of the earliest 
offices were reinvested in additional offices in neighboring cities. Employes of these 
chain companies left to establish their own offices as soon as they had accumulated 
or could raise the small initial capital that was needed. The obvious prosperity of 
the business attracted still other lenders. By these means, loan-shark offices soon 
spread to all principal cities throughout the United States. Arthur H. Ham, one of 
the pioneer students of the loan-shark business, estimated in 1911 that in cities of 
more than 30,000 population one loan shark could be found for.every five to ten 
thousand people. 

The business tended toward some degree of specialization with respect to security, 
charges, and size of loans. One group of lenders used wage assignments as security. 
These salary lenders made the smallest loans—ranging generally from $5 to $50—and 
charged the highest interest rates—ranging generally from 10 to 40% a month, depend- 
ing usually upon the size of the loan. Another group of lenders took as security 
chattel mortgages on household furniture. Their loans generally ranged in size from 
$10 to $300, and their charges from 5 to 20% a month. A third group of lenders 
lent on unsecured notes. But these lenders generally relied upon their right to 
garnish wages in case of default and their loans and charges resembled those of the 
salary lenders. The great majority of loans of all three types of lenders, however, 
were for sums of $10 to $60. 

Loans were customarily made for short periods of time. Very small loans were 
generally payable within a week, two weeks, or a month; and even the largest loans 
were usually payable within ten months. However high its rates of charge, the loan- 
shark business would not have created so much distress if borrowers had been able 
to pay off their loans when due. But lenders, seeking volume, encouraged renewals 
or made it difficult for borrowers to repay the principal. Many borrowers whose 
incomes were taxed to meet interest payments on a single loan gradually became 
indebted to a number of lenders. In such cases, interest charges became ruinous, 
standards of living were cut, and even adequate nourishment was sacrificed to keep 
the family ship afloat. Constant collection pressure upon borrowers, indebted to 
several lenders led frequently to family ‘disruptions and physical and mental break- 
downs, and occasionally to theft or even to suicide. 

The loan-shark business was, of course, illegal under the usury laws that existed 
then as now in most states.’ But these laws provided little effective protection to 
borrowers. Penalties for usury were generally civil—ranging in severity from loss 
of the amount of usurious interest to loss of the entire principal and interest. In 
order to invoke these penalties, however, the borrower had to prove the usurious 
character of the transaction; and few borrowers were able to do so. The loan shark 
made proof of usury difficult by disguising his interest charges as fees for various 

*See Horack, 4 Survey of the General Usury Laws, infra, p. 36. 
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services, by requiring borrowers to sign notes in blank, by making advances in cash 
without witnesses, and by refusing to give receipts for payments. Even when aware 
of his legal rights, the borrower was rarely able to obtain legal representation, to have 
his wages withheld pending adjudication, or to establish proof of usury before courts 
in which the outward form of written contracts was given great weight. 

Wherever necessary, the loan shark could create additional handicaps to legal 
defenses by borrowers. Confessions of judgment were frequently taken. Suits were 
sometimes brought in courts distant from the borrower’s home or work-place. In 
many instances where borrowers filed answers to complaints, actions were repeatedly 
postponed to compel loss of time from work. Moreover, the loan shark’s ample 
facilities for harassment could be concentrated upon the few borrowers who under- 
took to invoke legal defenses. 


The Search for Remedies 


By the turn of the twentieth century, many communities had become aware of 
the existence and anti-social characteristics of the loan-shark business, and remedies 
were sought by social agencies, public officials, and the press. Campaigns to enforce 
existing laws and to defend borrowers were instituted in many communities. Some 
cities established semi-philanthropic loan companies, known as remedial loan asso- 
ciations, to serve classes of borrowers upon whom loan sharks preyed. In some states, 
the penalties for usury were strengthened; in others, types of security used by loan 
sharks were outlawed. Massachusetts, in 1888, and New York, in 1895, enacted special 
regulatory laws applying to loans of small sums. But these efforts were spotty and 
sporadic, and the net results were extremely limited. 

In 1907 the Russell Sage Foundation undertook an investigation of the loan-shark 
business which resulted in publication of two studies: The Salary Loan Business in 
New York City by Clarence W. Wassam (1908) and The Chattel Loan Business by 
Arthur H. Ham (1909). These volumes made available for the first time an accurate 
description of the scope and characteristics of loan-shark operations and an objective 
analysis of the problem. Both writers recognized that there was a tremendous and 
insistent demand for small loans to wage-earners; that the existing legal structure 
prohibited legitimate agencies from making such loans; that efforts to enforce 
repressive laws merely made the situation of the small borrower worse; and that the 
solution to the loan-shark problem lay in creating agencies to make small loans at 
the lowest possible rate and in regulating the existing small loan business. 

These studies and their findings gave impetus and direction to efforts to improve 
the plight of the small borrower. Additional remedial loan associations were or- 
ganized; legislation was enacted to enable operation of credit unions and industrial 
banking companies, such as the Morris Plan institutions; and the form of a law to 
regulate the small loan business in general was gradually evolved. After enactment 
of experimental regulatory statutes based on recommendations of the Russell Sage 
Foundation in Massachusetts (1911), New Jersey (1914), and New York (1915) over 
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the united opposition of money-lenders, a compromise between the Foundation and 
a group of progressive lenders was affected. Together they drafted a Uniform Small 
Loan Law, which both parties agreed to support pending further experience? 

The Uniform Small Loan Law has subsequently been amended five times and a 
further redraft is now in preparation. Since 1930, the Foundation alone has been 
responsible for its form, although associations of licensed lenders and state supervising 
officials have been consulted with respect to all proposed changes. Effective statutes 
based upon one or another of these various drafts have been enacted in 25 states and 
in the Territory of Hawaii. Eleven other states and the District of Columbia have 
enacted regulatory laws which depart from the model in whole or in part and which 
impose varying degrees of restraint upon loan-shark operations. 


Present Scope and Characteristics of Loan-Shark Operations 


In spite of the substantial progress which has been made toward its solution, the 
loan-shark problem in many jurisdictions is more acute than ever. The gradual 
extension of effective regulatory legislation has driven loan sharks out of state after 
state. But it has also tended to concentrate and to increase his operations in the areas 
which are still ineffectively regulated. In fact, during the past eighteen years at least, 
the progressive curtailment of the area in which loan sharks can successfully operate 
has been accompanied by a substantial expansion of the total volume of loan-shark 
transactions. 

When an effective small loan law is first enacted in any state, some of the existing 
lenders become licensees under the act; but others, fearful of their ability to operate 
profitably under regulation or unwilling to have their profits curtailed, move into 
unregulated territory. Consequently, following each successful campaign for the 
Uniform Small Loan Law, a prompt increase in the number of loan-shark offices in 
other areas can be noted. This shift of lenders and of capital has accentuated the 
normally high rate of growth that results from the high profits of the business. In 
addition, the demand for small loans has expanded rapidly in recent years, not only 
in regulated but in unregulated states. 

In some states that lack adequate regulatory legislation, notably Alabama, North 
Carolina, Oklahoma, Texas, and Washington, there are important industrial centers 
that have long furnished an attractive field for loan-shark operations; and in these 
cities the number of loan-shark offices has increased with remarkable rapidity. A 
somewhat similar expansion has also occurred in smaller industrial cities. And in 
recent years, under pressure of narrowing territory and increasing competition, loan 
sharks have infiltrated rapidly into places that were formerly considered unattractive 
markets—small textile-mill towns of North and South Carolina; small agricultural 
trading centers of Kansas, North and South Dakota, and elsewhere; and the small 
mining towns of the Rocky Mountain states. 

The increasing intensity of loan-shark operations is indicated by the following 


* See Hubachek, The Development of Regulatory Small Loan Laws, infra p. 108. 
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figures, which show the diminishing size of the potential market and the increasing 
total loan balance in continental United States: 


Urban 
Urban population Estimated total 
population of of inadequately loan balance of 
unregulated areas regulated areas loan sharks 
Year (millions) (millions) (millions of dollars) 
ee a eee eee ee 21.6 12.7 21.3 
| Re errr ee 15.2 16.2 49-5 
i Eee 14.3 6.6 45-3 
USER in Geed scons aes Sae RS aKS 78 55 71.7 


These figures are exceedingly crude. Classification of regulatory statutes with 
respect to their effectiveness necessarily involves arbitrary decisions because lines of 
demarcation are elusive. Population figures from the 1930 Census have been used for 
each of the years. There are, of course, no official reports of loan-shark operations, 
and the business is naturally secretive. Estimates of loan balances were based upon 
periodic enumerations of loan-shark offices through examinations of directory listings 
and newspaper advertisements in all unregulated and partially regulated states and 
upon intensive local studies in certain areas.* Regardless of the shortcomings of 
these figures, the errors are not so great that the general tendencies and magnitudes 
indicated by the table may not be taken at their face value. 

Of the total loan balance of loan sharks in the United States, the largest part is 
to be found in twelve states that lack special regulatory small loan laws. The writer’s 
estimates of the total and per capita loan balance of loan sharks in each of these 
states is as follows: : 


Per capita loan 
Estimated balance—1930 
total loan balance urban population 
(millions of dollars) (dollars) 

NN AG Ae Sit sulats cbs ea ban Pa Adan GRbA LER SESE 0.7 5-41 
err rrr err er izr rr re yee 3.0 4.11 
sae 7 85454 Feds scan he Cha Deedee sa4w oan 1.2 6.63 
A ee eer eer ry eee rh ei 0.3 8.71 
ER bs cin ceive was Phbueawe tiie dees VES 25 3-4 4.20 
EE Seb ankean sh eunsk vate seinen eRe s dy 0.5 4-41 
Ee eee Ore emer ere 7.2 8.76 
EEE Se ere eee eee Tree 1.8 4.85 
I, seine 530s seks ae S ot Wess b se54s cee Kes 0.7 5.35 
a yi y's RA A es See eer rar ei a ny ay pea 23.0 9.63 
eer Tiere Peter i: Sor ee eee 4.2 4-75 
ree rete te terete re eee rere 0.5 7.13 
ra crac ents can seek $545.55 Vesds OA eesenas 46.5 6.98 


* For year-end estimates of the outstanding loans of “unregulated lenders” for the period from 1923 to 
1937, see NucENT, CoNsuMER CreDiIT AND Economic Srasitity (Russell Sage Foundation, 1939). The 
estimates for unregulated lenders after 1934 include figures for personal property brokers in California and 
for licensed money-lenders in Colorado. Although the operations of these agencies were within the law, 
the rates charged by many of them were similar to the charges of loan sharks in other areas. 
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A considerable part of the remainder of the loan-shark business is situated in ten 
jurisdictions that have small loan laws which for various reasons are not fully effec 
tive. In Florida and Kentucky, loan sharks operate by virtue of specific loopholes 
in what are otherwise sound regulatory statutes.* In the other states, they operate by 
means of evasive devices, by virtue of legal loopholes, or in sheer defiance of the law 
and prosecuting authorities. The writer’s estimates of loan balances in these states are 


as follows: 


Per capita loan 
balance—19 30 
Loan balance urban population 

(millions of dollars) F (dollars) 
tie tet ire Atyey ee ale a cin Sia eae 3.0 4.03 
ri a hg ia sigh has vig oy diss = BGA 6 a a 0.5 1.31 
EEE SS eee eT en or mmr Tee 0.3 2.44 
I i665. 5S aS She vis ne eees nk 9.6 eam ntRe 1.2 2.47 
NE erin ss Saas ev take ce tkaan ccaseesbanaee 2.0 2.63 
LE eer a ety eee ee ere eZee 4.0 4-47 
I Gihie ks cae did Ci ews eles 0F s waekER so dd epee 0.8 1.00 
CS path ini y Deb sinha adc dai ead vines 0.5 1.48 
NE cA) RIM, 5 5's" kotha d RVD a Mielas'g dv Sinema cn hadt 0.4 0.82 
5a yeas 0.5 CF cp hg cs Gg Vn es © Gale 2.5 2.79 
PEEP er ERTL one 7 Port TERRE Tree eee sees 15.2 2.57 


As already noted, 26 jurisdictions have enacted effective regulatory small loan laws 
under which the small loan business has been subjected to rigid public supervision. 
These jurisdictions—Arizona, California, Connecticut, Territory of Hawaii, Illinois, 
Indiana, Iowa, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, 
Missouri, New Hampshire, New Jersey, New York, Ohio, Oregon, Pennsylvania, 
Rhode Island, Utah, Vermont, Virginia, West Virginia, and Wisconsin—include 
all of the predominantly industrial states in which loan-shark operations were 
formerly most extensive.5 

The protections available to small borrowers in these jurisdictions are vastly 
superior to those available elsewhere. However, even these jurisdictions are not 
entirely free from loan-shark operations. In a few states, carelessness or lack of in- 
terest on the part of law-enforcement authorities has permitted illegal lenders to get 
a foothold. In others, narrow legalistic interpretations of evasive devices by the courts 
have prevented eradication of certain types of high-rate lenders. In large metropolitan 
areas, the job of protecting small borrowers is a trying one even under the most 
favorable circumstances. Delays in obtaining information concerning illegal lending 


“The Kentucky small loan law exempts loans on the sole security of automobiles; the Florida act 
exempts purchases of choses in action, whereby large numbers of salary-buying loan sharks escape the 
regulations of the act. 

® The classification of small loan statutes used here differs somewhat from those of Hubachek, infra 
Pp. 122-125, and of W. T. Foster, infra pp. 156-159, as well as that of LeBaron R. Foster in Small Loan 
Laws. of the United States (Pollak Foundation, 1940). These differences in classification result from 
differences in the criteria by which effectiveness of individual statutes was judged and not from differences 
of opinion among those responsible for these classifications. 
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activities, difficulties of obtaining adequate evidence or testimony to support prosecu- 
tions, devices that give the color of legality to usurious contracts, and defense counsel 
skilled in obstructive tactics frequently handicap the most vigorous and persistent 
prosecutors. Consequently, a fringe of illegal lending which can be minimized but 
not completely eradicated persists in most industrial metropolises. 

This fringe of loan sharkery in states with effective regulatory laws has been 
progressively reduced by a growing awareness among prosecutors of the social im- 
portance of eliminating illegal lending, by development of new skills and techniques 
of law enforcement, by increasing cooperation of licensed lenders in furnishing 
evidence of illegal lending activities, and by the gradual establishment of helpful legal 
precedents with respect to evasive devices. The writer’s crude estimate of the 1939 
loan balance of illegal lenders in states which have adequate regulation is 10 million 
dollars, or 19 cents per capita of urban population—an extremely low figure as com- 
pared with the per capita loan balance in other areas. 

Two states—Colorado and New Mexico—remain to be accounted for. In these 
states, the amount of illegal lending appears to be negligible. But this has been 
accomplished by authorizing charges for certain classes of loans that are almost if not 
fully as high as those charged by loan sharks in other jurisdictions. Under the Col- 
orado Money-Lenders Act of 1935, an interest rate of 189% a year may be charged on 
loans of $50 payable in ten monthly instalments, and equally high rates may be 
charged on many other classes of loans. Extremely high charges are also made by 
certain enterprises operating under the Colorado Industrial Bank Act. The New 
Mexico Small Loan Act of 1939 permits rates of charge similar to those allowed by 
the Colorado Money-Lenders Act of 1935. 

The situation in’ Colorado and New Mexico differs, however, only in degree from 
that in a number of states where poorly drawn enabling acts for specific types of 
lending agencies make it possible to obtain very high rates of charge with full legal 
sanction. Under the Missouri Loan and Investment Act and under the Oregon Motor 
Vehicle Finance Act, lenders may charge fees, ostensibly for insurance, which result 
in exorbitant rates of charge. In California, the fees permitted by the act under 
which industrial banking companies operate have been manipulated by some lenders 
to produce a yield in excess of 70°%/ a year; and somewhat similar abuses occur under 
industrial banking company laws in other states. In Georgia, the building and loan 
act has been perverted to the use of high-rate lenders. 

The rapid growth of loan-shark operations in inadequately regulated areas has 
made it impossible for this business to escape widespread public attention and indig- 
nation. Anti-loan-shark campaigns conducted by public officials, bar associations, 
business men’s organizations, social agencies, and the press have increased in fre- 
quency and in intensity. Consequently, loan sharks have come to rely more and 
more heavily upon devices which give the color of legality to their transactions.® As 
early as 1920 certain loan sharks developed the scheme of giving their loans the form 


* See Collins, Evasion and Avoidance of Usury Laws, infra p. 54. 
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of a pretended purchase of wages. Through the ingenuity of the loan shark and his 
counsel, the legal principle of bottomry, collateral purchase agreements, merchandise 
coupon schemes, surety bond premiums, and many other devices have been used for 
the purpose of disguising interest charges in small loan contracts. 

Apart from an increasing reliance upon evasive devices in certain areas, the loan- 
shark business has changed but little since the days of the first studies by the Russell 
Sage Foundation. If we may judge by the recent crop of local studies,” the size 
distribution of loans has remained almost the same; the same types of securities are 
being taken, although as might have been expected the automobile has been added; 
rates of charge have certainly not declined;® the use of advertising to attract customers 
has perhaps increased; fraud continues to be common; and collection practices are as 
abusive as ever.® 


The Loan-Shark Problem in Theory and Practice 


The history of the attack upon the loan-shark problem now covers a period of 
half a century during which a wide variety of remedies has been tried. Gradually, 
however, the antidote has become more specific. Since 1915, there has been increas- 
ingly general acceptance of the thesis that stringent regulatory legislation must con- 
stitute the keystone of any constructive program. In addition, a considerable measure 
of agreement has been reached concerning the cardinal principles of such legislation. 


When we look back on the experience of fifty years, progress in the small loan 
field has been largely a matter of trial and error experimentation with remedies for 
observable abuses rather than of incisive theoretical analysis of their underlying 
causes. True, those who formulated the Russell Sage Foundation’s first legislative 
recommendations were thoughtful students whose background led them to examine 
the economic and sociological roots of the problem with which they were dealing. 
But their proposals were shaped primarily by pragmatic considerations. They exam- 
ined the results of earlier regulatory statutes; they studied the operating experience 
of remedial loan associations; and they discussed practical remedies for specific evils 
with money-lenders, social workers, lawyers, and legislators. 

The remedial program had to be fitted into the existing legal and institutional struc- 
ture. It had to move step by step toward objectives that were readily comprehensible 
to the general public, by means of legislative proposals that could be justified before 
legislatures and the courts and that were tolerable at least to some lending enterprises. 
The test of each new proposal was not whether it would contribute to the removal 
of underlying causes of the loan-shark problem, but whether it would remedy ob- 


™See Weaver, OKLAHOMA’s SMALL LoaN ProsLeM (1938); Gisler and Birkhead, Salary Buying in 
Kansas City, Missouri (Conference on Personal Finance Law, 1938); Simpson, The Small Loan Problem 
in South Carolina (1940); Root, Special Report on Investigation of High Rate Loan Companies in 
Minneapolis (Minneapolis Better Bus. Bur., 1939). The conditions described by Messrs. Gisler and Birkhead 
and by Mr. Root have since been remedied by legislative enactments. 

® See Simpson, Cost of Loans to Borrowers under Unregulated Lending, infra p. 73. 

® See Birkhead, Collection Tactics of Illegal Lenders, infra p. 78. 
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served abuses, would contribute further protections to borrowers without restricting 
the availability or increasing the cost of credit, and would be sustained by the courts. 

With all of its shortcomings, this was probably the soundest and perhaps the only 
practicable formula for progress. We know now that the underlying causes of the 
loan-shark problem are exceedingly complex. The long period and wide range of 
trial and error experimentation with remedies was probably necessary to an adequate 
understanding of causes. Without this elaborate experimentation, theoretical analysis 
might readily have led to misconceptions of the problem. 

For instance, it has been argued by eminent theorists that the problem of usury 
arises essentially from an artificial maladjustment of demand and supply induced by 
legal restrictions upon interest charges. They have contended that repeal of restrictive 
legislation would distribute the supply of funds equitably among all types of loans 
for which there was a demand and that the resulting competitive market would fix 
going interest rates in accordance with risks and costs. 

There can be little doubt that repressive legislation is an important factor in the 
loan-shark problem. Small, inadequately-secured loans can not be profitably made 
at the rates allowed by the usury laws. Wherever these laws apply, the small loan 
business is limited to those willing to risk the penalties and bear the opprobrium of 
usury for a large profit. Not only was a seller’s market created, but natural selection 
tended to limit those who entered the business to the thick-skinned, to the grasping, 
and to those skilled in trickery, fraud, and corrupt political maneuvers. 

Nevertheless, trial and error experimentation has made it perfectly clear that this 
is an inadequate analysis of the cause of the loan-shark problem. In Great Britain, 
Maine, Massachusetts, and New Hampshire statutes restricting interest rates were 
repealed. But extortionate interest charges continued in the small loan field and in 
each of these jurisdictions it was later found necessary to enact special regulatory 
laws. Only recently California discarded as a costly failure a similar experiment in 
freedom of contract for small loans.1° 

Under conditions of complete freedom of contract, the small loan field provides 
an excellent example of imperfect competition. First, the bargaining strengths of 
borrower and lender are far from equal. The borrower is usually pressed by an 
immediate need for cash and must meet the lender’s terms. Unlike the merchant 
who offers his wares for cash, the lender has the right to select his customers. Con- 
sequently, no matter how casual the need or how much the lender’s advertising has 
contributed to its development, the borrower approaches the lender in the psycho- 
logical position of a petitioner for favorable consideration of his application. Second, 
it is easy to mislead borrowers concerning rates of charge. Extensive advertising may 
be used to offset rate competition. In fact, lenders who advertise their true rates in 
the hope that their lower charges will attract business frequently succeed only in 


*° From 1935 to 1939, the interest charges of personal property brokers in California were not restricted. 
An analysis of all loans made by personal property brokers during Dec., 1938, which is not yet complete 
as this is being written, suggests that roughly three fourths of the loans bore interest rates in excess of 50% 
per annum, roughly one half bore interest rates in excess of 100% per annum, and roughly one fourth 
bore interest rates in excess of 200% per annum. 
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diverting business to others who dissemble their rates of charge. Third, competition 
in price can usually be subordinated to competition in spéed of credit granting, in 
the simplicity of obtaining loans, in promises of privacy and in liberality of terms of 
repayment. If price competition in the small loan field is to be effective, it must’ be 
positively promoted by regulations designed to prevent misleading advertising to 
facilitate comparison of charges and to permit borrowers to shift without sacrifice 
from higher to lower-cost contracts for which they may be eligible. 

The fixing of any maximum rate in small loan legislation tends, of course, to 
exclude certain classes of borrowers from the legitimate market for small loans. 
There are some who say that this is uneconomic—that so long as there are borrowers 
ready and willing to pay still higher charges the legislative maximum can be enforced 
only by constant and vigilant repression of the illegal business that will spring into 


_ existence to meet this demand. 


It is certainly true that, other things remaining equal, the lower the maximum rate 
in regulatory statutes, the more difficult the job of enforcement. But we know also 
that there are many people who will make the most burdensome promises for the 
future in exchange for present purchasing power and that the higher the interest 
rate the more likely it is that the loan will merely aggravate the borrower’s financial 
difficulties. 

If the borrower alone suffered the consequences of his folly, exorbitant interest 
rates might be condoned where he was put on notice as to the true nature of his 
contract. However, not only the borrower but his family, his employer, and those 
who supply him with housing, food, medical care, and other services share in varying 
degrees in the consequences of his shortsightedness. Moreover, the burden of extor- 
tionate interest charges may in the end be shifted to the community at large. A 
society which is highly integrated, which assumed responsibility for providing decent 
standards of living and adequate nourishment for children, and which recognizes 
the relationship between economic pressures and crime, cannot tolerate loan contracts 
that are liable to result in economic peonage. Alternative means of relief must be 
furnished and those pressed by necessity compelled to use them. 

It has been suggested by some students that the roots of the loan-shark problem 
lie in the maldistribution of incomes and in the irregularities of family incomes and 
expenses. “Solve the problem of inadequate incomes, provide steady employment 
and insurance against family emergencies,” they would say, “and the loan-shark 
problem will disappear.” Worthy as these objectives are, our empirical evidence 
clearly demonstrates that the loan-shark problem would outlast their attainment. 
Wage-earning classes that have the highest incomes and the most regular employ- 
ment have frequently been the most seriously victimized by loan sharks. 

It will be seen that the loan-shark problem is compounded from many interrelated 
economic and sociological forces. Our present knowledge of these forces is far from 
complete. But, as will be amply demonstrated by other contributions to this sym- 
posium, understanding is being continuously furthered by experimentation and 
observation on a broad front. 








SOCIAL AND ECONOMIC BACKGROUND OF THE 
SMALL LOAN PROBLEM 


Rosert W. Ketso* 


The small loan problem in the United States has many aspects. The term is so 
general and all-embracing as to call for more specific definition. To the legislator it 
is the riddle of checking extortionate charges for the use of money, and of building 
up safeguards for the borrower. To the lender it is a question of safe investment at 
a minimum of loss and a maximum of profit. To the necessitous borrower with a 
family it is the hard task of finding credit without thereby making himself worse off 
than before. If the topic is to be viewed from the angle of society as a whole, it will 
be needful to explore and interpret the economic and social setting which gives rise 
to cash borrowing and in which the transaction is carried out. That is the purpose 
of this article. It will be found necessary to inquire into the economic status of the 
borrower, both before and after the loan, but more particularly into the conditions 
which bring him to the lender. Unfortunately, the social consequences of his borrow- 
ing can be only guessed at, as research has revealed little in that sector of the problem. 
It is the borrower particularly who is the small loans public. He is the element in 
society upon which the operation of cash lending has its effect. While it is pertinent 
to inquire why and to what extent he borrows a small loan, the real question at the 
bottom of this topic is: “Must he borrow, and what does the borrowing do to him?” 


Small Loans a Family Problem 


There is a further important consideration to be noted in our definition—the 
borrower, who sounds like a lone man seeking and obtaining a loan of money, usually 
is in reality a family. Some 90% of all cash loans are made to family men or to 
married couples. It is the family man, who, for the most part, is in necessitous cir- 
cumstances. It was a sage observation of Francis Bacon, Lord Verulam, that “he that 
hath wife and children giveth hostages to fortune.” Most small cash loans advanced 
to individual men are really made through these borrowers to a phalanx of wives and 
children. The small loans problem in the United States is a family problem. It is a 
riddle of family financial health; of social standing in the esteem of relatives and 
neighbors; of pride and the will to carry on with the home. And it is this considera- 
tion that makes the social aspects basic in any analysis of the broad riddle. 


* A.B., 1904, LL.B., 1907, Harvard University. Professor of Social Service and Director of the Cur- 
riculum in Social Work of the Graduate Institute of Public and Social Administration, University of 
Michigan. Author of numerous articles in the field of consumer credit. 
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It may not be amiss in this short exploration to note the importance of the family 
as an institution in human society, since this premise is fundamental in much of the 
discussion that follows. Familiar and unspectacular, the family hearth is in danger of 
some contempt from a hurrying, bustling, work-a-day world. We look with some 
complacency upon a showing of one divorce in every six marriages. We are not more 
alarmed at one sterile union in every six matings. Yet these startling evidences of 
economic and social insecurity of family status are of grave concern to the future of 
our people. Society, in its more considerate moments, knows this fact full well. As 
a people we throw all possible protection about the breeding lair in which man rears 
his young to a state of competence; to which fact our elaborate body-of law on the 
topics of marriage and divorce, of alimony, of parent and child, bears abundant 
testimony. 


Family Credit a Necessity 


In this appraisal of the social and economic aspects of the small loans problem it is 
the purpose, first, to examine the alleged necessity for cash credit to the householder 
of small means and then to indicate the effect of such borrowings upon the financial 
health and the social position of the family. 

And first as to the justification for the small loan business at all. Is credit neces- 
sary to the American citizen? If he were man enough to follow old Ben Franklin’s 
admonitions about thrift, could he not pay his way and be forehanded enough to 
avoid the need of credit? Since the dawn of recorded time the man who must secure 
leniency and concession from his creditors has stood forth a prominent figure in 
human affairs. The long history of usury, referred to elsewhere in this symposium, 
is eloquent of poverty in its cry for alleviation. And today, as always, the poor man 
must have credit. Upon this constant and universal necessity rests the long life and 
perennial vigor of the loan shark. Upon it is hypothecated the slowly developing 
realization of society—that the borrowing family must be protected in its helplessness. 
Upon it too is based the new, law-abiding group of small loans companies who seek 
to extend credit for a reasonable return. 


The Economic Background of Borrowing 


Studies made for the National Resources Board show such data as give a general 
picture of family incomes in the United States. Following this data, if we take a 
broad survey of American family conditions, it will be discovered that there are some 
29,000,000 such units in our population. Statistically they average about four persons 
per unit, but if all the childless couples living in a family unit were to be left out of 
the reckoning it would be found that those containing children are increased appre- 
ciably in size. Let us view these circumstances always in view of the question, does 
this family really need credit? A study made by Spurgeon Bell shows that gainfully 
employed persons make up about 43% of the population of the United States.’ By 


2 See Beit, Propuctiviry, WacEs AND Nationat Income (Brookings Inst., 1940) 7. 
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and large these are the persons who work at jobs for corporations. They are the 
wage earners of America. They are the occupants of the modest households of the 
nation. They are also the cash loan borrowers in the main. There are some 56,000,000 
in this army of job workers. Their dependents number some 70,000,000. Altogether, 
gainfully employed workers and their families make up 96% of the total population.” 

About one fifth of the workers are self-employed, of whom 6,500,000 are farmers 
on their own land. Some 8.5% of our gainfully employed workers are professional 
and managerial employees, commanding relatively high pay. They fall almost uni- 
formly in the higher income brackets now to be discussed. Wage workers and low- 
salaried employees total a little over 30% of the whole population and represent 
families which are receiving $1500 a year or less for total family income. It is a 
further finding of Bell’s study that the wage earning group in our population holds 
at a stable percentage and has shown only slight change in the last 60 years. By 
contrast, the self-employed group has declined. Farmers, who represent the smallest 
single group among cash loan borrowers, have fallen from 28% to 12% of the total 
working population since 1880. And if we turn our attention to changes within the 
wage earning group we discover that industrial wage earners, who totaled 29% of all 
gainfully employed workers in 1880, increased by 1920 to 37°%. Since 1920 they have 
declined, but in 1939 still stood at 34%. 

The typical wage earner’s household is the household of the industrial laborer— 
the factory hand—who does a tour of labor for a corporation, drawing a wage that 
is partially protected as to rates of pay, but completely insecure as to yearly amount. 
That is to say, if he does the work at the agreed rate he will receive the wages; but 
unless his mental and physical competence hold him at the bench or the machine, 
and the job itself holds, he will get nothing. He cannot, like the farmer, turn to the 
garden and the storage bin for food. Failing savings or a pay slip he must have 
credit or else charitable relief; without one or both of which he and his wife and 
children are destitute. 

If we, scrutinize the wage rates in relation to hours, in terms of total wages, we 
shall find that the gains secured by labor in hourly rates of pay have been much more 
than offset by the decrease in weekly pay due to the reduced hours worked. And 
annual wages have declined even more than weekly wages. In manufacturing in- 
dustries, at least, relatively full-time work was characteristic of the 1920’s, but under- 
time was the rule in the 30’s, even on the basis of a standard work-week already 
reduced by some 15°%%.* As a general observation, the total wages paid to workers 
in the major industrial divisions combined, fell off materially in the period between 
1923-24 and 1936-37.5 Labor’s greatest gain in this interval of intensive industrializa- 
tion has been in leisure, a “commodity” which cannot be eaten, and can seldom be 


? Ibid. * Id. at 9. 
* Ibid.; and see Wolman, Hours of Work in American Industry, Bull. No. 71, Nat'l. Bur. Econ. Research 
(1930) at 17-18. 5 BELL, op. cit. supra note 1, at 172. 
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turned to income. Studies under the auspices of the National Industrial Conference 
Board substantiate the general observations here set out.® 

As might be expected from these limitations upon the worker’s earning power, the 
total figures for family income in the United States are far from gratifying. The bot- 
tom third of all the families in our population receive less than $780 a year total 
income. The mean income for this group in 1935-36 was $471. Some 5,900,000 indi- 
viduals in this group lived in families of two or more persons and received no public 
relief during the year. About one million of those who received no relief lived in 
cities of 100,000 population or over. Some 30% of this third of our nation received 
some sort of public or charitable relief during that year. The middle third of the 
nation includes 13,000,000 families and single individuals who in 1935-36 received 
frum $780 to $1450 in total income. Only about 13% of this group received some 
charitable relief during the year. This third took in 24% of the national income and 
received an average or mean income of $1076. Compared with the bottom third, this 
middle third contained twice as many who lived in large cities. The top third in- 
cludes all incomes from $1450 up. They received 66% of the national income and 
showed an average or mean just under $3000. The non-relief wage earners in this 
third receive relatively low incomes, the average being $2100. 

The study from which these figures have been taken calls attention properly to 
the difference between dollar totals and real income, especially when distinguishing 
between farmers and city dwellers. It is all too apparent, however, that a minimum 
standard of health and decency would be hard, if not impossible, to attain at much 
below the upper third of family income. Indeed studies of the cost of living point 
to a fairly definite minimum requirement for family subsistence. It is estimated after 
exhaustive analysis that the lowest subsistence budget upon which the average family 
living in an American city can subsist is $1260, on prices as of 1936 and that some- 
thing over $1700 must be reached if a fair standard of health and decency is to be 
attained. At 1929 prices, a Brookings Institution study estimates $2000 as a minimum 
income for the supply of only basic necessities.?_ And this in face of the fact that not 
many over three millions of all the non-relief families living in large cities are found 
to be above the $1450 income level. The evidence tends further to show that the 
average income of these fortunates is not many dollars above the minimum of their 
third. 

One further aspect of family income figures is worth noting. It relates to the 
family where there are several children. The average income of non-relief families 
does not rise in consonance with increase in numbers within the unit. Thus the aver- 
age income of non-relief single women was found in the report of the National 
Resources Committee of August 1938, already quoted extensively, to be $1188; for 
single men $1331; but only $1905 for families of five and six persons. A fourth of 


° See MarTIN, NATIONAL INCOME IN THE UNITED STATES, 1799-1938 (1939) N. I. C. B. Study No. 241. 
7 Leven, MouLtTon anp WarsurtTon, America’s Capacity To ConsuME (1934) 56. 
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all our non-relief families are two-person units; two fifths are three- and four-person 
units. 

The best collateral for cash lending to the family is a sense of family security. We 
have recounted some determinants of this financial health of the American family as 
they bear upon this sense of security. There are three other elements of insecurity 
which call for notice. The first of these is physical health in its bearing upon the 
breadwinner’s ability to carry on. The second is the physical setting in which the 
family lives. And the third is the degree of opportunity which the wage earner now 
possesses for the earning of income. And first as to physical health. 


Illness a Major Threat to Economic Competency 


Modern science and improved medical practice have brought many diseases under 
control. The public health was never better. Yet sickness is widespread and resulting 
disabilities to wage earners are a heavy detriment. The fear of illness, and incapacity 
for work as a result of it, constitute heavy elements in the complex of insecurity 
which dogs the wage earners of America. : 

Sickness is associated closely with low standards of living; and low standards are 
associated intimately with low income. In 1935 the United States Public Health 
Service, collaborating with the Millbank Foundation, made a study of 12,000 families 
in poorer sections of ten industrial areas. Of these families 669, had incomes 
below $1200; 32% less than $600. The illness rate among those hardest hit by the 
depression was 56° above the rate for the more fortunate; and sickness was more 
prevalent among the “new poor” due to unemployment than among the chronic 
poor. Families with no employed worker rated 48% higher in the incidence of sick- 
ness than those with a full-time worker. It was 14% higher than among those with 
a part-time worker.® 

In a California study coveririg more than 42,000 schedules it was found that 
among 18,316 known incomes the average medical bill was $79.25 for the year per 
family, on which $61.13 was paid, leaving $18.12 still owing. Incomes below $500 
failed by $15.16 to meet the average $33.33 bill. Those between $500 and $1000 a year 
owed $17.61 on a $43.13 bill. Between $1000 and $1200 it was $16.83 owing on a 
$49.98 charge. Between $1200 and $1500 it was $18.65 owing on a $72.29 bill; between 
$1500 and $2000 it was $20.82 on an $88.78 account. And on incomes between $2000 
and $2500 it rose to $22 on a $119.95 bill. Further studies tend to show that workers 
from families with incomes below $1200 lose 8.9 days work from sickness; while 
those between $1200 and $2000 lose only 5.7 days.® It is to be noted that while there 
is marked inability to meet medical costs, at least below the $2500 level of income, 
the predominant fact from these data is that the deeper the poverty the greater the 
reluctance to call the doctor. Some 90% of the members of families receiving less 
than $1200 a year receive no dental care whatever. Among incomes above $10,000 the 


® Nat'l, Health Council, Health Facts (1938) 3. 
® Interdepartmental Committee to Coordinate Health and Welfare Activities, Report, H. R. Doc. No. 


120, 76th Cong., 1st Sess. (1938). 
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percentage is only 4o. In a recent survey of 9,000 families living in 130 communities 
in 18 states it was concluded that the services from physicians covers only 43°/ of that 
considered essential for adequate care; hospital care reached only 25% of the standard 
and dental care only 24%. As a broad statement, a large proportion of our popula- 
tion, in any one year, either do not receive the care necessary to protect their health 
or else they are hopelessly burdened by the costs.!° 


Bad Housing Leads to Insecurity in Home and Family 


Turning to the second hazard to a well founded sense of security—the housing 
of the American family, it is an alarming fact, not too well known, that a full third 
of all families in the United States live in sub-standard dwellings. Nor is the term 
“sub-standard” as here used a mere expression of failure to meet some ideal level of 
pleasant living, set up like a straw man to be knocked down in favor of government 
entry into the housing industry. Rather it means a dwelling which by reason of gen- 
eral dilapidation, over-crowding, faulty construction arrangement, lack of ventilation, 
light, or sanitation facilities, or any combination of these factors, is detrimental to 
safety, health, or morals. In short, it is a dwelling whose inhabitants, for fault 
in their dwelling place, cannot live at a minimum standard of health and decency. 
Pride of family and a sense of cleanliness and decency are vastly discouraged by 
broken ceilings and walls; by sagging sills, dingy and broken sashes, chronic leaks 
in the roof and leaky, ill-smelling plumbing, with the necessity of a constant but 
losing war upon rats, roaches and other vermin. When, to these conditions, are added 
the crowding of many families into quarters intended for one or at most two; so 
that the only toilet stands exposed in a corridor, used in common, it would seem to 
be the exception rather than the rule that the citizen can take pride in his home and 
family and can stand before his creditors clear eyed. Yet, data covering 5,000,000 
residential buildings in 204 urban centers throughout the United States, which build- 
ings contained more than eight million households, show that more than a million 
homes exhibited such serious structural defects as to be unsafe and unfit for habita- 
tion. About one fifth of the total—more than 1,600,000 homes—were without private 
bathing facilities and 1,200,000 had no indoor water closets. 

About 850,000 families were doubled up in quarters too cramped for decent use. 
Over 1,300,000 homes were crowded—that is, contained more than one person per 
room.!” It is the claim of the United States Housing Authority that “even before 
this depression commenced over 10,000,000 families, or more than 40,000,000 people, 
were subjected to housing conditions that did not adequately protect their health and 
safety.”1® Nor does the record of dwelling construction during the last decade give 
much reassurance of improvement in the housing of families of small income. The 
federal authority estimates, on a basis of research data, that only 8% of all dwellings 


2° Foster, Doctors, Dollars and Disease, Pub. Affairs Pamphlets No. 10 (Rev. ed. 1938). 

12 See United States Housing Act of 1937, 50 Stat. 88, 42 U. S. C. §1401 (Supp. 1940). 
12, S. Housing Auth. Bull., What the Housing Act Can Do for Your City (1938). 
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constructed in the United States between 1929 and 1935 were within the reach of the 
65% of our families who had annual incomes under $1500. There were over 3,500,000 
of these families and only 21,351 dwellings that they could afford to live in were built 
in seven years. At the same time it was estimated that 3,000,000 new dwellings would 
have been required merely to house additional families at the occupancy standard 
of 1930, leaving no allowance for demolition.1* 

The dilapidated condition of such a large number of the dwellings in which our 
low-income families now live may not directly and immediately affect the house- 
holder’s need for credit, but by forming, as it does, a drag anchor upon his physical 
and mental capacity to carry on—his drive to reach his most eligible and best estate 
as a citizen, it has a powerful effect upon his standard of living and his eligibility 
as a borrower. It discourages family pride. It fills the tenant with a sense of in- 
security and inadequacy. It gives him a strong tendency not to care; and in the end 
to fall back upon the public bounty for his support, wherever the public is willing 
to give it. The close interrelationship between bad housing on the one hand and 
sickness, vice and law-breaking on the other is indicative of its social damage and its 
discouragement to the breadwinner’s drive for economic independence. 

Real estate inventories and surveys in the field of health and crime demonstrate 
the brotherhood of these influences. A simple test applied to any urban area in the 
United States will show it graphically. If, for instance, a spot map of such an area 
showing the locus of delinquency, juvenile and adult, be placed upon the wall; and 
beside it another spot made of the same area showing the locus of all cases of tuber- 
culosis; and still a third showing the number of health and police calls made during 
a year; with a final map showing substandard residential districts; these maps will 
reveal similar patterns. The area of bad housing is the area of excessive crime, of 
sickness, of substandard conduct. These conditions are manifestations of unwhole- 
some social relationships, of excessive frequency in crime; of greatest frequency of 
sickness, all as a superstructure upon economic inadequacy. 

These forces point toward dependency, but they also reveal the need of all legiti- 
mate aids to economic self-support, the greatest of which is the opportunity and 
ability to get and hold a job, and the second of which is the tide-over through times 
of stress which is represented by credit. Most assuredly the argument for public 
assistance is only the final stage of the plea for credit—necessity drives its victims 


from the one into the other. 


Unemployment the Greatest Menace to Family Security 


The American worker in industry finds it increasingly hard to get and hold a 
job. In hard times this is explained by the slowing down of manufacturing. In good 
times much is said about a growing technical labor surplus. The automatic machine 
—man’s greatest material accomplishment, in all probability—is accused of stealing 
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away his old job without giving him a new one. Sometimes immigration and the 
usurping of his place at the bench by newcomers from foreign lands is said to be 
the cause. Let the cause or causes be what they may, there are either too many 
workers for the volume of production now practicable or else there is too little 
production for the common well being. By the second year of the depression of 
1930 to 1936 there were millions of workers out of a job. Estimates placed the total 
variously at 10,000,000 to 16,000,000. Public relief was extended to some 16,000,000 
workers and enough of their dependents to make a grand total in the neighborhood 
of 40,000,000 on relief. 

And now, with business markedly on the up-swing, the estimates of the unem- 
ployed run as high as 10,000,000 workers. The next noteworthy fact in the situation 
of the unemployed is that in 1929 when production was at its highest peak in our 


- history it was estimated that employment totaled only about nine-tenths full time.7® 


Business is now booming, yet, as always at this time of the year, the total of men 
on public relief is mounting by hundreds of thousands. The problem of employment 
for these workers rests not alone upon the slowing down of industry. 

By what means so many American families have fallen to this level of mere 
subsistence is beyond the scope of this article. It may be enough to point out that 
the American working man and his family are undergoing a major readjustment to 
a new economic and industrial world. In the last century he lived for the most part 
in a cottage out on the land. He tilled the soil. He made his living out of the 
products of the soil and bartered for his imports. Though he was often poor in 
assessable values, he had relatively little use for money. 

But in this century he lives in ever-widening population swarms and works for 
a daily wage. This wage has not the certainty of the food produced on the farm. 
The job, even when steady, produces dollars of varying size—unlike the corn and 
potatoes comparatively so regular from season to season. The workingman’s dollar 
has a way of depending upon world finance to tell it how much food it will buy. 
Then too the automatic machine, in its vast development, calls for fewer and fewer 
workers, relatively speaking; and population increase produces more and more 
workers seeking jobs. The result is an ever-mounting technical labor surplus, let the 
times be ever so prosperous. 

The constant trend of our times is toward a gravitation of income into the hands 
of a very small percentage of the people with a thinner and thinner spread of income 
to a broadening majority in the mass. Economic surveys bear witness to the fact 
that the average American family cannot maintain a standard of health and decency 
on the income received, even in our most prosperous times. Necessary expenditures 
exceed income, and emergencies can be met only by credit or by charity. It is no 
surprise, therefore, that consumer credits now outstanding probably exceed $7,000,- 


25 Watson, Economic BACKGROUNDS OF THE RELIEF PROBLEM (1937) 103. 
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000,000,!* nor that individual cash loans in small amounts total more than $650,000,000 
a year!*7 Outstandings on small cash loans aggregated $441,700,000 in June of 1940.18 

If it can be borne constantly in mind that fully two thirds of our American 
families do not, as a whole, lay up savings against emergent and unusual expendi- 
tures; and that at least a third of them have incomes so low that they are obliged to 
live beyond their means in order to subsist; it is then possible to appreciate the 
necessity which constantly besets these families to tide over emergent outlays by 
extensions of credit. From whatever angle they be viewed, all economic and social 
factors entering into this problem of small cash loans, they all tend strongly to 
establish the conclusion that credit is not merely expedient—it is a necessity. 

Having gone so far, it is only logical to assume that where credit must be ex- 
tended if self-support is to be maintained, then the means for providing that credit 
must also be realized. Aforetime it was the opprobrious money lender. Today it is 
the legitimate lender, brought into being by one of America’s greatest advances in 
social legislation, the Uniform Small Loan Law. The loan shark is a predatory in- 
vader in a field of social and economic necessity. From all angles he is a menace, 
who will be present, out of the necessities of the situation, unless and until a sound 
program of cash credit extension can be set up with legal sanctions and safeguards 
against him. Such a program has in fact been set up and is now in effect in most 
of our states. Other articles in this symposium will set out this plan and its develop- 
ment. 


1® See ConsuUMER CREDIT, PROCEEDINGS OF A CONFERENCE, MICHIGAN Business Papers No. g (March, 
1940) at p. 21. 

27 NeIFELD, PERSONAL FINANCE CoMEs OF AGE (1939) 17. 

28 Personal Finance .Companies—Instalment Loans to Consumers (Credit Analysis Unit, Marketing 
Research Div., U. S. Dep’t Com., 1940). 
































INSTITUTIONAL ORGANIZATION OF 
CONSUMER CREDIT 


M. R. Nerretp* 


It is a sociological truism that social institutions come into being and develop in 
response to social stimuli, and the many forms in which consumer credit is offered 
in modern society is an illustration of this truism. A complex social and economic 
structure elicits a variety of consumer credit institutions, the character, structure and 
function of which are conditioned by the legal, economic and social forces at work 
in the milieu in which they originate. 

So it was in antiquity and so it is true today. Under the realistic compulsion of 
business needs, usury legislation over the ages, passed from complete condemnation 
to reluctant acceptance of the economic justification for interest as a charge for the 
use of money or credit. Finally, in the reign of Henry VIII, the canonical laws in 
England against usury gave way to temporal legislation in which a quantitative line 
of demarcation was drawn between legal and illegal transactions which set a numer- 
ical pattern followed by usury legislation in the American colonies. 

Although the new legal distinction between interest and usury simplified business 
negotiations, it left unsolved the difficulties of consumer credit. Mechanization, in- 
dustrialization and urbanization transformed the structure of society and raised to 
the proportion of a major social problem, protection for the needy borrower against 
his own ignorance and the pressure of his need. To save the wage earner from too 
harsh a bargain in which he must pay unconscionable charges for his credit, became 
an important goal of social action. 

Distinctly different conditions in England and in the United States led to char- 
acteristically nationalistic treatments and consequences in the placing of limitations 
on the charges for borrowing money. There came a parting of the ways when Eng- 
land in 1854 repealed the Usury Act of Queen Anne, while usury legislation in the 
United States continued to impose a statutory maximum rate of interest. From there 
on, the development of usury regulation in the two countries followed divergent 
paths. Curiously though, the divergent paths led to equivalent destinations; and a 
recent change in the English viewpoint has emphasized still more the identity of the 
goal. Petitions to the chancery courts of England for aid against oppression slowly 

* A.B., 1913, Cornell University; M.A., 1916, Columbia University; Ph.D., 1922, New York University. 
Economist, Beneficial Management Corporation. Author, THe PrrsonaL Finance Business (1933), 
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forced on the parliamentary lawgivers the conviction that small borrowers needed 
special legislative relief from harsh and unconscionable money bargains into which 
they had been forced by the exigencies of their needs. In the courts of equity, the 
contracts could be examined, the agreements weighed in the light of all the circum- 
stances; and the contracts remade, when necessary, on more appropriate terms. 

In the absence of a legal maximum rate as an arbitrary guide, the courts were 
compelled to subject each case to individual consideration. There was no yardstick 
by which to measure legal usury, but a facile principle of justice to both parties of 
the contract came to guide the decisions. Eventually, this principle was condensed 
into the British Money-Lenders Act of 1900,” which spelled out and added to the 
powers of the chancery courts. Since no quantitative standard was inserted in the 
law, it continued to be the duty of the court to decide for itself when a loan rate 
ceased to be fair and just. 

From the beginning, the quantitative rather than the qualitative test for usury has 
ruled in the United States. With a few specific exceptions such as the stock market 
call money rate, the proscription of corporations to plead usury and the absence of 
statutory maximums in a few states, there has been no general deviation from the 
principle patterned after the earlier English usury statutes of the late seventeenth and 
early eighteenth centuries. With these exceptions, the state legislatures of the United 
States have not been able to divorce themselves from the conception of a mathematical 
limit which effortlessly divides the socially desirable from the undesirable. However, 
the usury statutes drew no distinction between business transactions and the small 
loan needs of wage earner and clerical worker, although the financial needs of the 
consumer were of a higher order of costs than those of the businessman. 

As long as the economic organization of the early United States was simple, appli- 
cation of the usury statutes to the consumer in search of credit caused no hardships; 
but toward the end of the nineteenth century industrial development in the United 
States had progressed to the point where the wage earner appeared in numbers large 
enough to create new social problems. These changing conditions made credit for 
the wage earner in small amounts more and more necessary, but since the insecurity 
of his job made him a doubtful risk and the size of his loans was more costly to 
handle than the larger commercial loans, the usury statutes made it unprofitable for 
the banker to deal with him. In times of need the wage earner did not brook the 
cost; he looked for credit where he could find it. In response to his demand a supply 
appeared in the form of lenders who were willing to disregard the prohibitions of the 
usury statutes for the sake of profit, but because these lenders were outside the pale 
of the law, the price they asked took into account the risk of social ostracism and 
legal conviction. And thus was born in this country the problem of loan sharks, 
“high-raters” or illegal lenders; a problem which was not solved reasonably well until 
enlightened students of social conditions subjected it to objective survey. 

These surveys revealed that the evils which beset money lending in small sums 
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were products of uneconomic restrictions rather than consequences of the money 
lending function itself. The wage earner had legitimate need for borrowing, but as 
the loans made to him were riskier and costlier than those made to business, it was 
unprofitable for the banker to engage in consumer financing. The field of serving 
the consumer was open to anyone who would defy the usury statute for the sake of 
profit. The loan shark is not the cause but the product of a social condition. Earlies 
attempts to cope with small loan abuses had led to the establishment of the Provident 
Loan or Remedial Loan Associations, but the experience of these philanthropic o1 
semi-philanthropic institutions soon demonstrated that the social problem was too 
immense for philanthropic control. It could be met only on a commercial basis. The 
solution of the social abuses of the loan shark had to be an economic one. 

When this fact became clear, three solutions were offered simultaneously. Each 
solution sought to leap over the restrictions of the usury laws. Still, true to their 
American heritage, the solutions cling to a quantitative measure, but the figure set 
depends on the type of institution created by the solution. A plan of advancing 
consumer credit along the lines of traditional banking usage gave rise to the indus- 
trial banks of the Morris Plan type. A second plan, by introducing the new principle 
of cooperative banking, led to the creation of credit unions. And a third plan, for 
commercial operation on a truly adequate scale, brought into being personal finance 
companies. Each of these solutions required new type legislation under which the 
institutions could have legal sanction to assess against the wage earner the costs of 
the credit service which were higher than the rate set in the usury statute. 

The Morris Plan or industrial bank was based on the structure of commercial 
banks, but modified the traditional lending practice by introducing indirect instal- 
ment repayment of the loan. By combining the sale of security on the instalment 
basis with the making of a loan, a procedure was developed which has the practical 
result of increasing the lender’s income above the stated rate. This is effected by selling 
the borrower an investment certificate to be paid off by a series of equal payments 
spaced periodically over the life of the loan. As the face amount of the certificate is 
equal to the loan, the security, when fully repaid, can be used to liquidate the loan 
at maturity. Certificates are also sold as genuine investment securities without rela- 
tion to loans, and thus yield working capital for these institutions. In effect, Morris 
Plan companies met the demand for consumer credit by adjusting existing financial 
institutions to the wage earners’ needs. 

While the Morris Plan preserved at least the traditional form of banking, the 
credit union broke away altogether, in form as well as in fact, from the long tradition 
of the usury statute. Since pioneer days neighborly self-help has had an honorable 
ancestry in the United States and credit unions have organized the principle of self- 
help to cut the cost of consumer credit below commercial rates. The credit union 
looks to the wage earners to furnish their own credit from their own capital. A group 
of wage earners bound together by a common racial, religious or vocational tie unite 
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to form a common pool of funds built up from weekly contributions. Members bor- 
row from the common fund when they are in need and repay in instalments. 

It is a curious fact that the most effective challenge to the loan-shark evil was 
offered neither by the tinker refashioning existing institutions nor by the idealist 
preaching the gospel of mutuality, but by students of social conditions who in this 
field made two outstanding contributions to social progress. They accepted as a fact 
the economic basis of the need for cash credit by wage earner and clerical worker in 
a money economy, and they recognized that it was of a magnitude which could be 
handled only on a commercial scale. When these two premises were accepted it 
became easy to formulate legislation which would attract capital in the vast quantity 
required. The studies were made by the Russell Sage Foundation which was largely 
responsible for the drafting of the so-called Uniform Small Loan Law.? This model 
statute is revised from time to time to keep it abreast of changing conditions. It 
contains stringent provisions for regulation and supervision of the consumer finance 
agencies licensed under the act; limits the maximum loan usually to $300; and per- 
mits a maximum rate designed to permit a fair and reasonable profit above the high 
costs of making small loans. The passage of the Uniform Small Loan Law and its 
retention on the statute books has been over the bitter opposition of the loan sharks 
who have obstructed it at every opportunity. 

While the United States were severally awakening to the’ existence of the small 
loan problem, and were, through the Uniform Small Loan Law and other statutes, 
moving to legislative acceptance of maximum rates high enough to attract capital in 
sufficient amounts to meet the demand, England was revising her experience with 
the Money-Lenders Act of 1900. After having parted company with American prac- 
tice in 1854, and after having had almost three decades of trial under the liberal act 
of 1900, England partly retraced her path by the new British Money-Lenders Act of 
1927.4 This, however, was no turn-about. All the important elements of the older 
act were retained, but there was added to them a quantitative standard for detecting 
usury. The new law allows a rate of 4% per month. The maximum monthly rate 
under the American Uniform Small Loan Law was initially 344% per month; now 
the rates in effect average less than 3%. 

The outstanding difference in the way the two laws treat this quantitative gauge 
reflects the different conceptions of usury present in the two countries. In the United 
States the 3!4% is a statutory maximum. No exception is permitted. Under the 
English approach, the 4% monthly rate is merely a convenient separation of the 
unquestionable from the deals where the burden of proof is shifted to the lender. In 
a particular set of circumstances, it is conceivable that a monthly rate on small loans 
of 5% or more may be entirely proper and fair; but in all cases in excess of 4%, the 
presumption is that the interest charged is excessive and the transaction “harsh and 
unconscionable” unless otherwise proved. The English have’ applied the inverse 


* See Hubachek, The Development of Regulatory Small Loan Laws, infra p. 108. 
“17 & 18 Geo. V, c. 21. 
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equivalent of our “innocent until proved guilty” criminal court procedure. When 
the rate exceeds 4%, the presumption is usury until differently proved, and the 
burden of proving the contrary is on the lender. 

The British Money-Lenders Act of 1927 is significant for American experience 
because it confirms the solution offered for the usury problem by the Uniform Small 
Loan Law. England has not abandoned the qualitative approach, but it has narrowed 
the field in which the qualitative test must be applied. And that narrowing of the 
field has been brought about by the adoption of a quantitative guidepost to be used 
as a first rough approximation. By adding the use of a preliminary quantitative test, 
England has adopted the method all along used by the United States; but it has 
avoided the rigidity of our 3149, maximum. At one and the same time, she has 
reduced the pressure of cases on the courts and yet has retained the elastic interpreta- 


_tion of usury. 


One other essential difference exists. In the American statute, the rate is a monthly 
one and must be so expressed; although, as the Uniform Small Loan Law specifically 
forbids compounding of interest, the annual rate is the simple product of 12 times 
the monthly rate. Under the English statute, there is no set way required for stating 
the rate, and the emphasis is on 48% a year rather than on 4% a month. Judicial 
interpretations of the variety of contracts that have come before the English courts 
have gradually led to a standardization of the method of computing the rate, and the 
courts generally follow the same formula.5 While more inflexible, the American 
method has the advantage of being simpler, more readily understood by the borrower 
and more easily administered. 

So here we have laid clearly before us the background of consumer credit develop- 
ment in the United States. Emotional and social prejudices clustering about the 
concept of interest clashed with a changing economic framework in which legal 
restrictions developed through a long course of trials and errors for one purpose, 
were causing trouble when applied to another. But, in addition to the agencies which 
were developed to meet the cash needs of the wage earner, other institutions came to 
the fore to help him, when he did not have on hand the large amount of cash neces- 
sary to acquire them, secure for his use the conveniences and luxuries which industry 
was offering invitingly. The purchase of books, sewing machines and jewelry, for a 
long time, had been offered on weekly payments spread over many months, but 
instalment financing as an important element in our financial mechanism came into 
widespread use only with the advent of the motor car. And with that occurrence 
instalment selling mounted out of the disreputable to become the means of acquiring 
semi-durable goods, acceptable to all income levels of the population. In fact, it is 
hard to disentangle from the marvelous improvement in automobile efficiency the 
part played by consumer finance and the part played by the wonderful advance in 
engineering which has made the motor car an instrument of universal use. 

The rise in real wages after the World: War had given the industrial worker a 


5 'TrorP, Watson AND Witson, THE Law or Money LenpiNG (London, 1928). 
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larger margin of income above subsistence needs than ever before. Available for 
what has been called “high level” consumption, this margin is expended on con- 
veniences and luxuries in the form of semi-durable equipment which industry turns 
out in bewildering variety to compete for the family dollar; but as the cost of these 
goods is generally in excess of the free margin from current pay envelopes, either 
they must be paid for by drafts on savings reserves or they must be financed through 
mortgages on future free margin income. This margin the wage earner uses to 
purchase enormous quantities of household equipment financed through sales finance 
companies, through banks and through retail merchants themselves. 

When the unemployment of the depression resulted in a tremendous drop in sales 
volume, the merchants of the country turned seriously to the use of credit to bolster 
- their sales volume. Sales appeal to lower and lower income levels spread from the 
smallest to the biggest retailer and from so-called durable or repossessable goods to 
soft goods which had no repossessable value. At the same time government agencies, 
such as the FHA and EFHA, came into being and lent more than three quarters of 
a billion dollars in loans to modernize real estate, and to buy electrical household 
equipment. 

Credit is offered by retailers either in the form of open account or in the form of 
various budget, deferred income or instalment plans. The difference between open 
account and instalment credit lies in the formal nature in which the debt is acknowl- 
edged by the consumer. Evidence of indebtedness on open charge accounts is in- 
formal. It is usually a ledger account posted from sales checks written at the point 
of sale by the sales clerk in the ordinary course of business. The sales checks may or 
may not be signed by the customer. Security for indebtedness on charge accounts is 
the credit reputation of the purchaser, his implied promise to pay, and his past pay- 
ment record. Bills are mailed monthly and are due the month following the purchase, 
or from 30 to 60 days after purchase. 

In contrast to the informal nature of open account credit, the instalment credit 
transaction is a more formal affair.6 Evidence of the debt is a signed instrument 
called a note and a title instrument reserving title or a claim on the merchandise 
until the deferred balance is paid. Sometimes the two are combined in the same 
paper and called a lease contract or conditional bill of sale. The instruments describe 
the merchandise in the transaction and the terms on which it will be paid. Instalment 
credit defers payments over an agreed number of weeks or months, but calls for 
regular payments of agreed amounts. The cost of the credit is called a financing or 
carrying charge. In addition to the credit worthiness of the purchaser, the extension 
of instalment credit is protected against loss by the resale of merchandise repossessed 
for failure to complete the instalment contract. 

The retailer may finance his own instalment paper or he may sell it to a bank or 
a sales finance company. If he finances his own paper he holds the note and title 
instrument in his own possession and records the periodical payments as made. 


® See (1935) 2 Law & ConTemp. Pros. No. 2 (entire issue). 
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When the final payment is made he stamps the note and title instrument as paid 
and returns them to the buyer. Department stores, retailers of agricultural instru- 
ments, pianos, sewing machines, books, furniture and jewelry generally borrow on 
their own general credit, but carry their own instalment receivables. 

Since financing his own instalment receivables freezes a merchant’s working 
capital, he frequently secures cash by selling his signed instruments of indebtedness 
to a bank or a sales finance company. The sale is made at a flat price which is at a 
discount from the face amount of the note. Sometimes he sells “without recourse,” 
and sometimes “with recourse” by endorsing or guaranteeing the instruments he 
sells. If the deal with the finance company is without the right to recourse, the 
retailer is released from liability as an endorser; if it is with recourse, the paper on 
which collection difficulty arises is turned back to the dealer without loss to the sales 
finance company or bank. Another common variation is a repurchase agreement 
between finance agency and dealer under which the dealer, to avoid separate endorse- 
ment of individual notes, agrees to repurchase any merchandise collateral repossessed 
by the sales finance company within a given period. 

Instead of selling his instalment receivables, a dealer may finance himself by 
hypothecating with a finance company or a bank, instalment notes or conditional 
sales contracts as a pledge to secure his own note for a loan. Under the agreement 
which accompanies such transactions, the right is reserved to withdraw satisfied or 
defaulted notes and substitute others. Under the indirect payment arrangement, the 
merchant continues to collect from his customers, but pays the full amount or a 
pre-arranged portion to the finance company or the bank to reduce his own loan 
balance. Finance companies in their relations with banks use this device of pledging 
but not selling their holdings. A trustee is sometimes designated to hold and to 
supervise the paper for the protection of all creditors pro rata. 

In addition to the credit advanced directly to consumers by retailers and by spe- 
cialized cash lending agencies, commercial banks have recently come into the field. 
Many banks have no formal personal loan department, but the number which have 
established special departments to handle consumer finance is increasing rapidly. 
Mention must also be made of the credit extended to consumers by the service group 
of creditors which include members of the curative professions, healing institutions, 
funeral directors and other personal service, purveyors. 

Having briefly described the background of the social and economic forces which 
historically shaped the different types of consumer finance organizations it is now 
time to turn to a more detailed description of the extent and scope of the sources of 
small loan credit. 

Retail sales ebb and flow with changes in the national income; and the total con- 
sumer debt, as would be expected, fluctuates closely with the total of retail sales in 
the United States. In the 11 years which stretch between 1929 and 1939, consumer 
credit has fluctuated between a low of $4,000,000,000 and a high of more than $8,000,- 
000,000. These amounts, which represent the magnitude of the unpaid claims on 
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consumers’ incomes, are receivables outstanding at year ends. The volume of credit 
transactions throughout the year is, of course, much larger than the amount of 
receivables at the year end. 
Taste | 
EstimaTepD Tota ConsuMER Dest IN THE UNITED STATES, 1929-1939" 


Open-account and instalment, incurred by the purchase of consumer goods and services on 
credit, financed by the retailer or by banks and finance companies. 


Amount Per cent of 

Year (millions) 1929 

RS ee Cer re errr ae pe hirer $8,142 100.0 
ae so, cect str vi x aSA SALAS ESS RRR EAE Re eS 7,400 90.9 
el RA A ee pre Ee ee eee pa rg 6,370 78.2 
LOPS BIE OS area eas PR chat arg lA Sr Se eerie 45723 58.0 
ETC PONN CAG iia ieee sion FS se R EROS) LEMS CAN PT SOWA chs 4,437 545 
REPRE Ferre ule Stone clone Sxl pl dee eanet Gane eae elses 3,982 61.2 
ert oa i hisdy ba SEPA) SEMA RE RRS IE RIN VerED 5,860 72.0 
SIE ay ae er ee eee a eee Terr hen se nr 75275 89.4 
ee Pay ie ee eer rey ty 8,125 99.8 
SRD rie soe ehh rai; sot ae eke men mate sesubskoasaemie ins 7,400 90.9 
BN he aig oe hoy eee eS Gadd 554.4 bos EAR SEE Nae SRD 8,065 99.1 


Some students are much exercised over this enormous fluctuation. They profess 
to see in it a case of the tail wagging the dog. Contractions and expansions of con- 
sumer credit exert powerful, dampening and expansive pressures which are magnified 
several times in their final effect on the economy; and these effects exaggerate the 


Taste II 
Reratt Saces in THE UNtTeED States, 1929-1939® 

Total Open Account Instal- Cash 
Sales Sales Per ment Sales Per Sales Per 
(millions) (millions) cent (millions) cent (millions) cent 
1929"....... $49,115 $10,290 21.3 $6,500° 13.0 $32,325 65.7 
1933" Ras ears 25,037 (6,944 27.7%)° 18,093 72.3 
. See 33,011 7,041 21.3 3,599 10.9 22,371 67.8 
ee 37,940 8,160 21.5 4,489 11.8 25,291 66.7 
eae 39,930 8,828 22.1 4,627 11.6 26,475 66.3 
re 350425 7,921 22.4 3,309 9.3 24,195 68.3 


a. From Retail Census. b. Estimate of Bureau of Foreign and Domestic Commerce. c. Instalment sales 
proportion for 1929 based on 5-state sample applied to United States totals. d. For 1933 the open-account 
and instalment proportions are not available separately. 


™ Sternberg, Indebtedness in the United States, 1929-39 (June 1940) 20 Survey Cur. Bus. No. 6, p. 12 
and Table 1 at p. 15. This periodical is published by the Bureau of Foreign and Domestic Commerce, 
U. S. Dep’t Com. 

® Retail Installment Paper Held by Banks (June 1940) 26 Fen. Res, Butt. 526. Nat. Ass’n Sales 
Finance Cos., Annual Releases, Composite Experience of Sales Finance Companies and Auto Dealers. For 
abstracts of these two items, see U. S. Dep’t Com., Business Information Service. See also Sales-Finance 
Companies and Banks’ Holdings of Retail Instalment Paper (U. S. Dep’t Com., 1940). From these 
references, the material in Table III and footnotes 10, 11, 13, 14, 15, 16, 17, 18, 19, 20 and 23 following, 
are also adapted. 
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ceilings and the troughs of the business cycle. Consequently, proposals have been 
advanced to regulate, by manipulation of changes in the liberalization of credit 
terms, through central banking techniques, the insertion of consumer credit into the 
economy at moments when it will be most beneficial to the general welfare. 

Two trends in the development of the financial mechanism of the country empha- 
sized the importance of further study in this field. Although the total consumer debt 
in the years 1929 and 1939 was about the same, the character of the debt had changed. 
In the later year cash lenders were more important quantitatively than in the earlier 
year. Furthermore, consumer debt had increased in importance in relation to the 
loan portfolios of all banks in the country. Commercial bank loans amounted to 
$42,000,000,000 in 1929 but dropped to $22,000,000,000 in 1939. Relative to these 


Taste III 


APPROXIMATE CONSUMER INSTALMENT INDEBTEDNESS IN THE UNITED STATES, 1938-1939? 
(Except Indebtedness to Retailers) 








Paper pur- Amount of Paper or Loans 
chased or Outstanding at End of Year 
amount loaned 
Number of during 1939 1939 1938 
Agency or lender Offices (add 000) (add 000) (add 000) 
Sales Finance: 
Sales finance companies* ....... 2,584 $1,990,283 $1,348,824 $1,143,728 
Insured commercial banks* ..... 10,381 750,000 541,243 350,000° 
Personal Finance: 
Other industrial banking 
SE ngs sccaesben ss 231 432,400 219,176 207,830 
Personal finance companies® .... 4,036 757,300 409,700 348,000° 
Personal loan departments of 
commercial banks* .......... 3,000 592,000° 310,000° 248,000° 
Cooperative credit unions* ...... 8,500 279,000° 146,000° 113,000° 
UE bok ac vsssccauss 1,500 200,000° 93,000° 95,000° 
Eee errr 30,196 $5,000,983 $3,067,943 $2,505,558 
a. Retail Installment Paper Held by Banks, supra note 8; see also other references in that note. 
b. Table 35, Industrial Banking Comp Iment Loans (Sept. 1940) 20 Survey Cur. Bus., No. 





9, at 18: since September 1940 carried as an item in the Monthly Statistical Tables. Loans and holdings 
as shown, therein, less $37,424,000 of time sales paper duplicated in above holdings of sales finance com- 
panies and banks. 

c. Personal Finance Companies—Instalment Loans to Consumers (Credit Analysis Unit, Marketing 
Research Div., U. S. Dep’t Com., 1940). Rolf Nugent, Director, Department of Consumer Studies of the 
Russell Sage Foundation, estimates $395,000,000 at the end of 1939 and $348,000,000 at the end of 1938. 

d. CHAPMAN AND AssocIATEs, COMMERCIAL BANKS AND CONSUMER INSTALMENT Crepir (Nat. Bur. Econ. 
Res. 1940). 

e. Russell Sage Foundation (mss. 1940). Prepared especially for this report through the courtesy of 
Rolf Nugent. Figures for 1939 are preliminary. 

f. American Association of Personal Finance Companies. Latest available count. 

g. Estimated in the absence of available data. Last 3 items in second column based primarily upon 
average ratio of 1.91 to 1 between loans and outstandings in 961 banks with personal loan departments. 





® Exclusive of home mortgage debt (owner-occupied premises), mortgage debt on income property. 
business and investment debt, and indebtedness to retailers. 
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amounts, the total of consumer debt had practically doubled. Many cross currents of 
change contributed to this result. 

As retail sales ebb and flow, about two thirds are always sold for cash and one 
third on credit. Sales on credit are divided between open account and instalment in 
the ratio of about two to one. Of these, the open account sales form somewhat more 
than one fifth of total retail sales and instalment transactions about one tenth. Instal- 
ment sales vary more than do either cash or open account sales. The figures on retail 
sales are assembled in Table II, page 30. 

A bird’s-eye picture of merchandise and cash credit instalment indebtedness in 
the United States is set forth in Table III, page 31. 

A brief explanation will help to interpret this important table which summarizes 
the consumer instalment debt of the United States, except that owed directly to 
merchants, to service creditors, and to friends and relatives. The amount of retail 
instalment paper reported as purchased by sales finance companies may include 
finance charges and insurance as well as the unpaid balance of the purchase price of 
the merchandise. Finance charges include interest, costs of acquisition, collection and 
administration, provision for losses, taxes and business profit. Sales-finance paper 
charges, in the case of automobile paper, average 15 to 18% or more of the face value 
of the note,?° of which about one half (about 8% of the face of the note) is for fire, 
theft, and collision insurance for the joint protection of debtor and creditor. About 
one sixth?! is set aside for dealer loss reserve or loss bonus, payable to the dealer 
gradually over the life of the paper. About one third is the actual finance charge for 
the company. Some companies permit dealers to add a “pack” or flat additional bonus 
which is paid to the dealer in cash, without disclosing the facts to the debtor. Insur- 
ance is seldom charged to the purchaser (debtor) except in automotive financing, 
but in the latter it is a substantial source of income of finance companies, who receive 
in commissions about one third of the amount of the premium.’? Insurance against 
loss by fire, theft and property damage is more important in automobile than in other 
transactions, and hence, the face value of automotive paper generally includes the 
cost of insurance to protect both debtor and creditor. 

During 1939, almost $2,000,000,000 of retail instalment paper arising from the sale 
to consumers of motor vehicles, household appliances, oil burners, radios, furniture, 
and other merchandise was purchased by sales finance companies. At the year end 
these companies held approximately $1,350,000,000 of such paper. Purchases during 
the year were approximately one and one half times the total investment in such 
paper at the end of the year. Most of the purchases of sales-finance companies are 
from retailers, who accept the paper from customers in the form of instalment notes 


*° The proportions used in this paragraph are based upon an analysis of 147,095 notes (average face 
value $388) of 14 companies in 1937, made by the National Bureau of Economic Research. See PLUMMER 
AND Younc, SALES FinANcE CoMPANIES AND THEIR Crepir Practices (Nat. Bur. Econ. Res., 1940). 

* See Fed. Trade Com., Report on Motor Vehicle Industry, H. R. Doc. No. 468, 76th Cong., 1st Sess. 


(1939) 937-1058. 
12 See note 8 supra. 
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or conditional sales contracts secured by purchase-money liens on the merchandise 
bought on deferred payments. 

Sales-finance companies secure much of their working capital through heavy bor- 
rowings at the banks. Since 1934!* banks have flocked into the sales-finance field in 
large numbers and are competing for large quantities of retail instalment paper 
directly from dealers or to a smaller extent through paper-purchasing companies. At 
the end of 1939 bank holdings of this class of paper totaled over $540,000,000'* or 
28.6% of the combined holdings of banks and sales-finance companies. Of the 13,493 
insured commercial banks in the country 10,381 reported that they handled retail 
instalment paper. : 

Attracted by the higher return in retail instalment paper compared to the lower 
return obtainable on wholesale loans to finance companies, the banks, about 1939, 


' themselves began to buy and hold retail instalment paper. Some banks are handi- 


capped in the sales-finance field because of their unwillingness to go along with 
unethical trade practices. Banks generally refuse to load the finance charge with 
excessive loss reserves for the benefit of dealers or to “pack” the amount of the note 
with charges above the regular finance cost. Floor planning or “wholesaling” is a 
necessary corollary without which many automobile, electric-appliance and oil-burner 
dealers cannot exist. Dealers expect the finance companies who purchase their retail 
instalment paper to lend them working capital at a low rate of interest and to carry 
their floor stocks, demonstrators, and trade-ins. Most dealers are unable to qualify 
for straight bank loans, and banks with few exceptions lack the trained personnel 
and facilities for handling and safeguarding the more hazardous loans which sales- 
finance companies have learned to make with reasonable safety. Consequently, most 
banks find they can do business only with a small group of dealers. They are finding 
more possibilities for investment of funds in so-called direct sales financing, in which 
the bank lends the money directly to the consumer-purchaser who buys for cash 
from the dealer. 

Cash instalment loans are offered by personal loan departments of banks, credit 
unions, industrial banking companies, personal finance companies, pawnbrokers, 
unregulated lenders, and a scattering of other institutions. 

Industrial banks combine three distinct fields of financing—sales finance, cash 

18 “Banks became interested in the remarkable safety and high return of retail instalment paper as a 
result of their favorable experience with sales-finance companies during the depression years. Experimen- 
tally during 1934 and aggressively since 1936, many banks entered the field as a means of employing idle 
funds. Leading sales-finance company executives state that bank competition has not been destructive in 
breaking down terms or lengthening the instalment period, but criticise the willingness of many banks to 
lend their names to advertising which misrepresents the cost by failing to distinguish clearly between 
discount and interest. They further urge banks not to gage the business by three good years during 
which prices of new and used cars have been stable and abandonments rare, pointing to the need of good 
dealer connections as outlets for used cars and the value of repurchase agreements in years when used-car 
prices fall precipitately.” Sales-Finance Companies and Banks’ Holdings of Retail Instalment Paper, supra 
note 8, at p. 7. 

34 “About one-third of sales-finance paper handled by banks is created by loans for purchase of cars 
or other definite commodity purchases—two-thirds is paper bought from dealers.” K. R. Cravens, vice- 
president, Cleveland Trust Co. Id. at 7n. 
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loans, and business loans. The first Morris Plan company was organized in Norfolk, 
Virginia, in 1910. At the 1939 year end, industrial banks including Morris Plan banks 
and companies held about $37,500,000 of retail instalment paper (net of hypothecated 
deposits). These holdings indicate purchases of paper during 1939 of approximately 
$56,000,000. 

The Bureau of Foreign and Domestic Commerce reports 231 industrial and Morris 
Plan banks with additional purchases in 1939 of about $432,400,000'5 and holdings of 
$219,176,0007* which, for the purposes of this summary, may be considered primarily 
personal-loan business. Industrial banks make consumer loans to $5,000 and more. 
They usually discount their borrowers’ notes, at 5 to 8%, which is equivalent to an 
effective rate of about twice as much or more. In some areas their discount rates are 
higher; frequently investigation fees and charges are added. 

Personal finance companies, date from 1911-15 during which period six states 
legalized them under varying small loan acts. Some 30 states have passed small loan 
legislation modelled on the Uniform Small Loan Act drafted by the Russell Sage 
Foundation. Personal finance companies are restricted to maximum cash loans of 
$300. Outside endorsers are seldom required, but in most instances loans are made 
solely on the signature of the borrower. The spouse of the borrower usually joins in 
the contract to make the obligation a family matter. Chattel mortgages are often 
required but seldom enforced. Wage assignments, once a common form of security, 
are disappearing from use. Interest is not deducted from the amount borrowed, nor 
does the face value or principal amount of the note as reported include interest. In- 
terest is computed on the unpaid principal balance and diminishes in amount with 
each payment of. principal. The small loan rate varies in the different states from 
2 to 344% per month payable on the unpaid balance. Operating expenses average 
about 18%, of which one third is payroll. Bad-debt losses of principal from 1929 
through 1937 have ranged from 1.1% to 4.3% of the amount loaned. A substantial 
portion of the loans made by licensees under the small loan act are for the purpose 
of paying past-due debts, and to that extent they do not create additional debt. 

The 4,036 offices of personal finance companies loaned $757,200,000 during 1939 
and had total outstandings at the end of that year of $409,700,000.17 The totals in- 
clude new loans to present borrowers as well as loans to new borrowers. 

According to the National Bureau of Economic Research at least 1,500'* commer- 
cial banks have established personal loan departments to finance the consumer 


18 Table 35, Industrial Banking Companies—Instalment Loans (Sept. 1940) 20 Survey Cur. Bus., 
No. 9, p. 18. 

16 As an indicator of the nature of this business, the Bureau of the Census is advised that the amount 
of the average loan made by all Morris Plan banks and companies in 1939 was approximately $255. 

17 Personal Finance Companies—Instalment Loans to Consumers, supra note c (Table III). See also 
NEIFELD, PERSONAL FINANCE CoMEs oF AGE (1939) for a record of the development and growth of this 
business. 

18 CHAPMAN AND AssociATES, COMMERCIAL BANKS AND CONSUMER INSTALMENT CrepIT (Nat. Bur. Econ. 
Res. 1940). Including branches, the number probably approaches 3,000. K. R. Cravens estimates the 
present number of banks with small loan departments at 2,500 to 3,000. Sales Finance Companies and 
Banks’ Holdings of Retail Instalment Paper, supra note 8, at 38n. 
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directly. Loans average about $2207 and are secured by merchandise already owned 
or by endorsement of comaker. Banks ordinarily discount borrowers’ notes at 444 to 
6% or at an effective interest rate of 8 to 12% per year. Additional revenue is obtained 
by some banks through “service” charges and late charges. Many banks require 
borrowers to provide life insurance for the bank’s protection. The volume of con- 
sumer business by banks in 1939 is estimated at $592,000,000 and net holdings of such 
paper at the end of 1939 at $310,000,000.?° 

Federal credit unions and those established under state laws are about 8,500 in 
number. The usual interest is 1% per month on the unpaid balance, equivalent to 
simple interest at the rate of 129%. It is estimated”? that they loaned over $279,000,000 
and that their outstandings at the year end totaled $146,000,000. The first credit union 
was organized in 1909. The business is almost entirely cash lending, not sales finance. 

Remedial loan associations, are historically significant in the development of cash 
lending agencies, but statistically insignificant. They operate in only 21 cities and 
originally semi-philanthropic in nature with low interest rates, now are little different 
from small loan companies. The term referred to institutions which impose a limita- 
tion on dividends of 6°, but while some still keep their rates down to 9 or 12% per 
year; others now exceed these rates, lend on chattels in the manner of pawnbrokers, 
and are included with them. 

At the end of 1939, pawnbrokers had about $93,000,000 of pledge loans outstand- 
ing. The usual rate of interest varies from 2 to 3% to 10% per month. The outstand- 
ings of these lenders on pledges indicate an annual volume of about $200,000,000. 

Estimates for the amount of business done by illegal loan sharks and for the 
amount of informal lending by relatives, friends, employers, and the like, are not 
included in the summary of Table III. Receivables of unregulated lenders are esti- 
mated to be about $100,000,000 with a volume of six or seven times as much. 

Aside from an undetermined balance of accounts receivable on the books of 
retailers and of unpaid billings on the books of service creditors,?* the estimates point 
to a figure in excess of $1,000,000,000 of consumer cash indebtedness outstanding; in 
addition there is about $1,900,000,000 of sales finance paper in the hands of finance 
companies and banks.?* 


28 Comaker notes $217; secured loans $255 to $274; single loans $200. CHAPMAN AND ASSOCIATES, 
op. cit. supra note 18. 

2° Growth of personal loan departments since 1936, based upon loan balances of 55 representative banks 
compiled by the Consumer Credit Department of the American Bankers Association is shown by the 
following range of numbers: End of 1936, 100; June 1937, 139; Dec. 1937, 161; June 1938, 165; Dec. 
1938, 172; June 1939, 189; Dec. 1939, 205; June 1940, 247. 

*1 These estimates from Table III overstate the facts. Federal credit unions in operation at the end of 
September, 1940, numbered 3,699, in addition to 4,250 state credit unions in 1938. Loan volume in 1939 
was $71,000,000 for federal and $135,000,000 for state credit unions. See Operations of Credit Unions, 
1939 (Sept. 1940) 51 MonTHLy Las. Rev. 654. 

22 Estimated to be $557,000,000 in 1937. NucEeNnT, ConsuMER CREDIT AND EconoMIC STABILITY 
(Russell Sage Foundation, 1939). 

°° Retail Credit Survey, 1939 (U. S. Domestic Com. Series, Marketing Res. Div.) will provide a 
measure of open-account credit and instalment notes on the books of retailers as of the end of 1939. 








A SURVEY OF THE GENERAL USURY LAWS* 


Benj. S. Horacxt 


Earty History 


Almost since the beginnings of capitalistic society the exacting lender has been 
regarded with universal opprobrium and antipathy. We find this aversion in the laws 
of ancient China, in the Hindu Institutes of Manu, in the Koran of Mahomet and 
among the ancient Greeks and Romans.! Under the Code of Hammurabi? the king 
of Babylon fixed the rate of interest. Among the Athenians usage fixed the rate at 
12%, and the profound contempt to which those not conforming were condemned 
formed a punishment so great that additional punishment was deemed unnecessary. 
The Romans experimented between no laws against usury and the other extreme of 
disallowing any interest.* It is from the Roman law expression for indemnification 
for loss due to the delay in the interval or interesse before repayment that our modern 
word “interest” is derived.* 

Among the Jews the term “usury” was synonymous with the term “interest,” and 
meant the taking of any compensation whatever for the use of money. Under the 
Mosaic law the Jew was prohibited from collecting anything by way of compensation 
for the lending of money or any other goods to fellow Israelites, although permitted 
to exact gain from aliens.® 

Also the taking of any interest or gain constituted the offense of usury in the early 
Christian church,® at common law and under the canonical law of the Church of 
England. The usurer was not only punished by the censures of the church in his 
lifetime, but was denied a Christian burial. By the laws of Alfred the Great and 
Edward the Confessor, if, after death, even, a man was found to have been a usurer, 

* This discussion is directed toward various aspects of the general usury laws as distinguished from 
those of special classes which have, in many jurisdictions, been taken outside the scope and operation of 
the general usury laws through such legislation as special small loan laws, pawnbroker’s acts, Morris Plan 
acts, special bank acts, building and loan association laws, and credit union laws. 

A tabular presentation of certain aspects of the usury statutes is presented in the Chart on pp. 48-53. 
References are made to this Chart throughout the text without further citation. 

+ A.B., 1939, Duke University. Now a member of the third-year class in the Duke University School of 
Law. Editor-in-chief of the Duke Bar AssociATION JOURNAL. 

* Dunham v. Gould, 16 Johns. 367, 376 (N. Y. 1819). 

? Cope or HaMMuRABI, §51. 

* Dunham v. Gould, supra note 1, at 377, 379. “8 Encyc. Soc. ScieNcEs (1932) 131. 

5 DeuTEronoMy XXIII, 19, 20. See also Leviticus XXV, 35-37; Exopus XXII, 25; Psatms XV, 5. 

* Exemplary of the opinion entertained that the taking of interest was a detestable vice, hateful to 


man and contrary to the laws of God, is the phillippic of St. Basil, a theologian of the early Christian 
church, quoted in Commonwealth v. Donoghue, 250 Ky. 343, 351, 63 S. W. (2d) 3, 6 (1933). 
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his goods were forfeited to the crown, and his lands to the lord of the fee.” In the 
fifteenth century, church leaders, realizing that the struggling commerce of the times 
was making additional sources of capital a virtual necessity, advanced the peculiar 
doctrine that Jews might be allowed to take interest, since they were to be damned 
in any case, and by giving them a monopoly of the business the souls of Christians 
might not be lost. Under the impact of this realization the Church began to view 
financial transactions in a more favorable light.® Thus while the Church forbade 
the charging or taking of interest, it allowed the creditor to collect a fine if the 
principal sum was not returned at the specified maturity. Soon it became the custom 
for the parties to insert a penal clause (poena conventionalis) and to stipulate a purely 
nominal loan period in the agreement, after the expiration of which the debtor be- 
came at once liable for principal and the penalty. But regardless of this penal clause 
the Church approved the collection of damnum emergens, damages sustained as the 
result of the loan; and later the concept /ucrum cessans, by which the creditor might 
recover the profit he would have made had he employed the loaned money in some 
productive enterprise. Still another escape was available by the use of the partnership 
agreement in conjunction with the insurance contract and the sale of future uncertain 
profit (contractus trinus). 

In England the demands of a growing empire soon made necessary the recon- 
ciliation, as Francis Bacon expressed it,i® of two considerations: “The one, that the 
tooth of usury be grinded that it bite not too much; the other, that there be left open 
the means to invite moneyed men to lend for the continuing and quickening of 
trade.” In 1545, in response to these needs of expanding business and commerce, the 
statute of Henry VIII" authorized the taking of lawful interest by an act providing 
for a 10% maximum because, in the words of the statute, “where divers actes have 
bene made for the avoyding and punishment of usury, being a thing unlawful, and 
other corrupt bargaines, shifts, and chevisances, which be so obscure in terms, and 
sO many questtions growen upon ye same, and of so litle effect, that litle punish- 
ment, but rather incouragement to offenders that ensued thereby.” However, ten 
years later this law was repealed by a statute’? which prohibited the taking of any 
interest whatsoever on pain of forfeiting the entire debt. But the need for the exten- 
sion of the credit system and the employment of capital remained, so in 1570 the 
repealed statute of Henry VIII was reénacted.!* Finally in 1714 by the Statute of 
Usury,'* which was to become the prototype of all such legislation in the United 
States, the rate was lowered to 5%, which rate remained the maximum until all 
English usury laws were abolished in 1854.15 

*See Gray v. Bennett, 3 Metc. 522, 527 (Mass. 1842); Schlesinger v. State, 195 Wis. 366, 372, 218 
N. W. 440, 442 (1928). 

® Marshall v. Beeler, 104 Kan. 32, 36, 178 Pac. 245, 247 (1919). 

° For a discussion of the devices employed to circumvent the strict prohibition of the Church of Eng- 
land against the taking of any interest see 15 Encyc. Soc. SciENcEs (1932) 195, 196. 

7° Mora Essays No. 41 (Usury). 41 39 Henry VIII, c. 9. 


135 & 6 Epw. VI, c. 20 (1555). 7° 13 Exiz.,c. 8. 1412 ANNE, c. 16. 
2517 & 18 VicrT., c. 90. The English Money-Lenders Act, 1900, 63 & 64 Vicr., c. 51, provides for 
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INFLUENCE OF EcoNoMISTS 


In spite of the age-old aversion to the charging of high rates of interest, economists 
in the eighteenth century, foremost among whom were Turgot and Bentham,’ con- 
tested the soundness and practicability of the laws restricting the charging of interest, 
contending that the laws were mischievous and easily evaded and denying that the 
arbitrary fixing of maximum rates by the legislature in any way curbed or stabilized 
the prevailing market rate. Eventually such writings and arguments produced pro- 
found effects, influencing the final repeal in England of all laws against usury in 
1854. In Denmark they were repealed in 1855; in Spain, in 1856; in Sardinia, Hol- 
land, Norway, and Geneva, in 1857; in Saxony and Sweden, in 1864; in Belgium, in 
1865; and in Prussia and the North German Confederation, in 1867.17 


DEVELOPMENT IN AMERICA 


In America too the prohibitions against usury showed some signs of being whittled 
away. In 1850 New York?® disallowed the defense of usury to corporations, mo- 
tivated, perhaps, by the feeling that corporations were large monied combinations 
not needing the protection accorded individuals, and by a general policy of aiding 
the development of the resources of the country by allowing high rates of interest to 
attract capital to new ventures. By 1940 fourteen other states (see Chart) have fol- 
lowed suit and entirely deny to corporations the right to plead usury as a defense. 
The legislation of recent years has in many states brought about rather extensive 
relaxation of the effect of the general usury laws through the creation of exempted 
and especially treated classes by such legislation as small loan laws, pawnbroker’s 
acts, Morris Plan acts, special bank acts and credit union laws. Some of the legisla- 
tion of this type prescribes its own penalties and remedies in case of noncompliance 
with the statutory provisions, but in many instances the violator of the special statute 
will be subject to the provisions of the general usury law also. 

In 1867 the brilliant speech of Representative Richard H. Dana, Jr., advocating 
the repeal of the usury laws before the House of Representatives of Massachusetts, 
was climaxed by the repeal of the general usury law by that commonwealth, never 
to be readopted. Following the lines of argument presented by Bentham and Turgot, 
Dana deplored the absurdity of arbitrary legislative attempts to fix the market rate 
of interest without regard to the duration and amount of the loan, the security given 
and the other risk factors of various types of loans. In 1880 thirteen states were 


the re-opening of transactions of money-lenders where proceedings were brought for enforcement of any 
agreement or security and where the court finds the interest excessive or the transaction harsh and uncon- 
scionable, in which case the court would relieve the person sued from payment of any sum in excess of 
sum adjudged by the court to be fairly due, allowing a recovery if any such excess paid. The Moneylenders 
Act, 1927, 17 & 18 Geo. V, c. 21, amended the 1900 act to the effect that any rate in excess of 48% per 
annum should be presumed to be excessive and unconscionable unless the contrary be shown. 

*° Turgot, Mémoire Sur les Préts d’Argent (1769), Bentham, Letters in Defense of Usury (1787); see 
Ryan, Usury anp Usury Laws (1924) cc. 6, 7. 

17 Ryan, op. cit. supra note 16, at 57 citing Parcrave, 2 Dict. Por. Econ. 433-434. 

28 Laws of 1850, c. 172, now GEN. Bus. Law, §374. 
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without any stipulated maximum. But today in only four states, Massachusetts, 
Colorado, Maine and New Hampshire (see Chart), may parties contract for any 
rate stipulated in writing, the latter state being the last to abolish its statutory restric- 
tions, in 1921. Rhode Island, however, might well be classified as a fifth such state 
since its 309% maximum is too high to have any such deterrent effect as the maximums 
of the other forty-three states, ranging from 6 to 12% (see Chart).!® 


Morat v. Lecat Usury 


Usury is characteristically defined as a loan or forbearance of money or something 
circulating as money, repayable absolutely with an exaction in excess of interest 
allowed by law, and made with an unlawful intent.2° The common law in force in 
America does not prohibit a contract for the payment of interest, where the sum 
agreed upon is not “unconscionable.”*! Therefore, in the absence of statutory restric- 
tion there can be no legal usury.?* Such a definition has been criticized®* as ignoring 
the primary purpose behind every law against usury: the prevention of moral usury, 
i.e., the taking advantage of the necessitous condition or inexperience of the borrower, 
as distinguished from merely taking more than the law allows. In those states having 
legal maximums no distinction is made in the general usury laws between “moral” 
and “legal” usury, nor, for the most part, as to the different types of consumer loans, 
yet the statutes are framed upon the assumption that, because of the disparity in the 
conditions of borrowers and lenders in general, they cannot be considered in pari 
delicto, and that the indigent debtors are under such moral duress as to take from 
them the character of particeps criminis.2* While this “legal” usury concept is gen- 
erally adhered to with reference to the general usury laws, with the exception of 
several states which have imposed greater penalties for the taking of exorbitant or 
extortionate rates of interest, there has been an ever increasing tendency toward the 
individualization of treatment of various types of loans, borrowers and lenders 
through the adoption of the Uniform Small Loan Law?5 and other special legislation 
of the type already referred to. 

But regardless of the arguments urged in opposition to the general usury laws as 
they now exist either from the business or economic standpoint or as an effective 

7° At least five state constitutions prescribe the shighest rate that the legislature may stipulate as the 
maximum contract rate: ArK. Const. Art. XIX, §13; Cautr. Const. AMEND. Art. XX, §22; OKLA. Const. 
Art. 14, §2; Tenn. Constr. Art. 11, §7; Tex. Const. Art. XVI, §11. 

2° Jenkins v. Dugger, 96 F. (2d) 727 (C. C. A. 6th, 1938); In re Graham, 22 F. Supp. 233 (W. D. Ky. 
1938); Clemens v. Crane, 234 Ill. 215, 84 N. E. 884 (1908); Allen v. Newton, 266 S. W. 327 (Mo. 
App. 1924); Doster v. English, 152 N. C. 339, 67 S. E. 754 (1910). 

"2 Thomas v. Clarkson, 125 Ga. 72, 54 S. E. 77 (1906); Folsom v. Continental Adjustment Corp., 48 
Ga. App. 435, 172 S. E. 833 (1934); Houghton v. Page, 2 N. H. 42 (1819). 

*2 Fisher v. Bidwell, 27 Conn. 363 (1858); Matlack Properties v. Citizens & Southern Nat. Bank, 120 
Fla. 77, 162 So. 148 (1935); Whitworth v. Davey, 279 Mo. 672, 216 S. W. 736 (1919); Uniom Estates 
Co. v. Adlon Const. Co., 221 N. Y. 183, 116 N. E. 984 (1917). 

28 RYAN, op. cit. supra note 16 passim. 

%* Marshall v. Beeler, supra note 8; McArthur v. Shenck, 31 Wis. 673, 676; Wess, Usury (1899) §17; 


cf. 5 Onto Gen. Cope ANN. (Page, 1938) div. III, c. 1, §8307. 
25 See Hubachek, infra p. 108. 
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deterrent of “moral” usury, such legislation has tended to lower the maximum rate 
allowable by contract. However, as indicated, many types of loans formerly within 
the operation of the general usury law, have been withdrawn and put in special 
classes wherein much higher rates are allowed. The repugnance against the taking 
of “legal” usury is still wide-spread and the attitude of one Kentucky court?® is 
shared by many jurisdictions: “We think a better comparison or analogy is to look 
upon the offense (of usury) and the law as fraud, deceit, cheating and kindred 
wrongs are viewed.” Many courts, if not the economists, still feel that the debtor is 
held in financial peonage and that general usury laws are necessary to protect him 
from the greed of the oppressive lender and still think of the creditor who willfully 
attempts to take more than the law allows as a Shylock exacting his pound of flesh. 


Nature oF DEFENSE 


Though 44 states have general usury laws for the protection of the borrower, it is 
generally held that, the defense being entirely for his benefit, the debtor must bear 
the onus of specially pleading and proving usury,?? and may waive such a defense.?® 
The protection of the usury statutes has been held waivable even in states which 
declare that usury renders the transaction entirely void, thereby, in effect, making the 
transaction voidable at the option of the debtor rather than strictly void.?® Also it 
is held that the borrower by his action and representations may be estopped to set 
up the defense of usury.*° Though the plea of usury is generally held to be personal 
to the borrower or his legal representative, several states have statutes which make 
this plea available to any person having a legal or equitable interest in the estate or 
assets of the borrower, the debtor’s accommodation endorser, guarantor, or surety, any 
junior mortgagee or lien holder or by the vendee or grantee of any property involved 
in, pledged or mortgaged as security for the alleged usurious loan.*+ 


2° Commonwealth v. Donoghue, supra note 6, at 358, 63 S. W. (2d) at 9. 

*7 Stedham v. Swift & Co., 79 F.. (2d) 648 (C. C. A. 5th, 1935); Medical Arts Bldg. Co. v. Southern 
Finance & Development Co., 29 F. (2d) 969 (C. C. A. 5th, 1929); Dublin Veneer Co. v. Kendrick, 179 
Ga. 237, 175 S. E. 687 (1934); Penn. Mut. Life Ins. Co. v. Orr, 217 Iowa 1022, 252 N. W. 745 (1934); 
Fred G. Clark Co. v. E. C. Warner Co., 188 Minn. 277,247 N. W. 225 (1933); Schoolcraft v. Temple 
Trust Co., 64 S. W. (2d) 1052 (Tex. Civ. App. 1933). 

*8 Norton v. Commerce Trust Co., 71 F. (2d) 136 (C. C. A. 5th, 1934); Levin v. Wall, 290 Mass. 423, 
195 N. E. 790 (1935); Leon v. Zlatkin, 265 Mich. 225, 251 N. W. 377 (1933); Hill v. Lindsay, 210 
N. C. 694, 188 S. E. 406 (1936); John Hancock Mut. Life Ins. Co. v. Houston, 76 S. W. (2d) 176 (Tex. 
Civ. App. 1934). But cf. Simpson v. Penn. Discount Corp., 335 Pa. 172, 175, 5 A. (2d) 796, 798 (1939). 
To effect that parties cannot by express agreement release a cause of action based on usury, except by 
purging the contract see Note (1935) 99 A. L. R. 600. 

2° Note (1932) 17 Iowa L. REv. 402. 

®° Read v. Mortg. Guarantee Co., 11 Cal. App. (2d) 137, 53 P. (2d) 377 (1936); Enstrom v. Dunning, 
124 Fla. 571, 169 So. 385 (1936); Marks v. Pope, 289 Ill. App. 558, 7 N. E. (2d) 481 (1937); Klein v. 
Meisels, 2 N. Y. S. (2d) 820 (N. Y. App. Div. 1938); Note (1937) 110 A. L. R. 451. To the effect that 
an obligor may not be estopped by the provisions of the instrument tainted with usury: Marks v. Pope, 
supra; Hall v. Mortg. Security Corp. of America, 119 W. Va. 140, 192 S. E. 145, 111 A. L. R. 118, 126 
(1937); Note (1937) 110 A. L. R., supra. 

* 3 Ore. Cope ANN. (1930) tit. 57, c. XII, §57-1203; 3 S. C. Cope (1932) c. 142, art. 1, §6742. 
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ELeMeENtT OF INTENT 


It is generally held that there need not necessarily be an actual intent to violate 
an existing law to constitute the requisite corrupt intent for the offense of usury,®? 
but, by the decided weight of authority, an intention on the part of the lender alone 
against whom the usury acts are aimed, to exact an amount in excess of that sanc- 
tioned by law, will taint the contract with usury, in which case the law will con- 
clusively presume that the creditor intended the consequences of his own act and a 
violation of the usury law.®* In most jurisdictions the borrower is considered as acting 
under a sort of duress which renders his agreement involuntary and the fact of his 
knowledge immaterial. Actually, this is the equivalent of the recognition that the 
statute, having been enacted for the debtor’s protection and benefit, his intent or 
knowledge has been rendered non-essential. However, New York courts have con- 
strued their usury statute as necessitating the unlawful intent of both the lender and 
the borrower.** 

This corrupt or unlawful intent on the part of the lender must exist at the in- 
cipiency of the contract. The fact that the lending creditor subsequent to the execu- 
tion of the contract wrongfully demanded or actually took or received more than 
the legal rate of interest does not contravene the statute and render the contract 
usurious if the agreement at its inception was free from usury,*° because, it is reasoned, 
the borrower, once he has entered the contract of loan or forbearance, is not thereafter 
acting under the compulsion of pressing necessity, and any subsequent act is done 
or agreement is made of his own free will. 

Though the statutory penalties are imposed against the lender for the mere charg- 
ing and agreeing to take, as well as the actual taking or receipt of usurious interest, the 
parties may purge or disinfect a contract infected with the taint of usury, if the tainted 
obligation, with the borrower’s knowledge and consent, is cancelled and annulled and 
a new obligation is executed free from all infection, being supported solely by the 
moral obligation of the borrower to pay the money actually received with legal 
interest.3¢ 

Where it has been found that an excessive rate has been stipulated or agreed upon 

®2 Miller v. Life Ins. Co. of Va., 118 N. C. 612, 24 S. E. 484 (1896). 

** Cotton v. Commonwealth Loan Co., 206 Ind. 626, 190 N. E. 853 (1934); Patterson v. Wyman, 142 
Minn. 70, 170 N. W. 928 (1919); Burdon v. Unrath, 47 R. I. 227, 132 Atl. 728 (1926); Joy v. Provident 


Loan Society, 37 S. W. (2d) 254 (Tex. Civ. App. 1931); 6 Witisron, Contracts (rev. ed. 1938) §1698; 
Note (1926) 11 Minn. L. Rev. 70. 

*4 Guggenheimer v. Griszler, 81 N. Y. 293 (1880); Morton v. Thurber, 85 N. Y. 550 (1881); Brown 
v. Robinson, 224 N. Y. 301, 120 N. E. 694 (1918). 

55 Siebert v. Hall, 63 F. (2d) 517 (C. C. A. 8th, 1933); Mitchell v. Duncan, 190 Ark. 598, 79 S. W. 
(2d) 997 (1935); Anderson v. Beadle, 35 N. M. 654, 5 P. (2d) 528 (1931); Hinman v. Brundage, 13 
N. Y. S. (2d) 363 (1939); Rest Haven Cemetery v. Swilley, 127 S. W. (2d) 996 (Tex. Civ. App. 1939). 

*° Clark v. Grey, 101 Fla. 1058, 132 So. 832 (1931); Wren v. People’s Bank, 237 Ky. 398, 35 S. W. 
(2d) 566 (1931); Union Guardian Trust Co. v. Crawford, 270 Mich. 207, 258 N. W. 248 (1935); King 
v. Smith, 173 Minn. 524, 218 N. W. 102 (1928); Commerce Trust Co. v. Romp, 138 S. W. (2d) 531 
(Tex. Civ. App. 1940). 
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through mistake, by inadvertence or some clerical error, the statutory penalties are 
generally not enforced.** 

Where an agent negotiating a loan is acting in behalf of the borrower or if the 
agent, though acting for the lender, has limited authority and his acts are not con- 
sented to or ratified by the lender, any compensation paid to the agent cannot be 
regarded as a part of the interest charged or collected by the lender.5* If an agent 
charges more than allowed by the statutory maximum by way of excessive commis- 
sions or bonuses, and such acts are authorized or ratified by the lender through 
acceptance of the benefits of the contract with knowledge of such acts, the contract is 
thereby tainted with usury, even though the agent alone gets the benefit of the com- 
missions and bonuses.*® The statutes of several states provide absolutely that in all 
cases where there is illegal interest contracted for by the transaction of any agent the 
principal shall be held thereby to the same extent as though he had acted in person.*° 


Sratus oF Hotper 1In Duk Course 


There is some confusion among the jurisdictions as to the effect of the defense of 
usury upon a holder in due course of negotiable paper. In addition to the con- 
sideration that such a defense might deter the use of negotiable instruments, it would 
seem that the reasons for allowing the plea of usury as against the party originally 
exacting the usury are absent in the case of a bona fide purchaser of the evidence of 
an indebtedness without notice of the taint of usury prior to the purchase thereof. 
Perhaps with these considerations in mind, 13 states by express statute (see Chart) 
have denied the defense as against a holder in due course of negotiable paper, in 
many instances allowing the maker of the note to be made whole by a recovery of 
the amount paid’ to such a holder from the exacting lender. In other states, in the 
absence of statute, the same protection is given the bona fide purchaser in due course 
by holding the borrower estopped to assert usury against such a party. However, 
in several states, where usury is said to render the contract void, it is reasoned that 
the contract is a nullity ab initio, and hence its transfer cannot give it any vitality 
and the defense is available even as against a holder in due course.*? This result has 

®7 Stedham v. Swift & Co., supra note 27; Temple v. Hamilton, 178 Ark. 355, x11 S. W. (2d) 465 
(1928); Cotton v. Commonwealth Loan Co., supra note 33, at 632, 190 N. E. at 856; Smythe v. Allen, 


67 Miss. 146, 6 So. 627 (1889); 2 Minn. Stat. (Mason, 1927) c. 51, §7038; 6 WiLuiston, Joc. cit. supra 
note 33. 

88 Finkelstein v. Chasin, 241 App. Div. 873, 271 N. Y. S. 320 (1934); Great Southern Life Ins. Co. 
v. Williams, 135 S. W. (2d) 241 (Tex. Civ. App. 1940); McCall v. Smith, 184 Wash. 615, 52 P. (2d) 388 
(1935); 6 WILLISTON, op. cit. supra note 33, §1697. 

®° Dickey v. Phoenix Finance Co., 193 Ark. 1145, 104 S. W. (2d) 806 (1937); Patterson v. Albert, 267 
Mich. 40, 255 N. W. 158 (1934); Dodson v. Peck, 75 S. W. (2d) 461 (Tex. Civ. App. 1934); 6 
WILLIsTON, op. cit. supra note 33, §1697. 

“° Nes. Comp. Stat. (Supp. 1939) c. 45, art. 1, §45-105; 8 Wasu. Rev. Stat. ANN. (Remington, 1932) 
tit. 46, §7304; Wyo. Rev. Stat. ANN. (1931) c. 58, §58-105. 

“* Smith v. Mohr, 64 Mo. App. 39 (1895); Bolen v. Wright, 89 Neb. 116, 131 N. W. 185 (1911); 
Moore v. Potomac Sav. Bank, 160 Va. 597, 169 S. E. 922 (1933). 

“® McCormick v. Fallier, 223 Ala. 80, 134 So. 471 (1931), 18 Va. L. Rev. 79; People’s Sav. Bank v. 
Raines, 175 Ark. 1155, 2 S. W. (2d) 20 (1928); Whitaker v. Smith, 255 Ky. 339, 73 S. W. (2d) 1105 
(1934), 95 A. L. R. 727, 735 (1935); Sabine v. Paine, 223 N. Y. 401, 119 N. E. 849 (1918), 5 A. L. R. 
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been reached notwithstanding the Negotiable Instrument Law** which is said not to 
impliedly repeal the usury law. At the other extreme, ‘several states provide by 
statutes (see Chart) that a bona fide assignee of an evidence of indebtedness may 
recover the full amount paid therefor from the maker thereof, regardless of his status 
as a holder in due course of negotiable paper. 


PENALTIES AND Evasion 


The statutory penalties imposed for usury vary in severity from state to state and, 
in many instances, bear witness to the heinousness with which the particular state 
regards the offense. In the colonial period the statutory penalty for usury was gen- 
erally much more severe than now. It was a forfeiture of the contract in all the laws 
before 1767 and of two or three times the principal in some of the southern colonies,** 
in addition to stringent criminal penalties. Today civil penalties run all the way 
from the forfeiture of excess interest contracted for over the maximum rate allowable, 
forfeiture of all interest contracted for in almost one half of the states, forfeiture of 
double and treble the contracted-for rate in a few jurisdictions to forfeiture of the 
entire principal and interest in seven states. (See Chart) Several states impose one 
penalty for taking or charging “legal” usury, and a greater penalty for contracting for 
a stipulated “extortionate” rate of interest or for an excessive rate on certain types of 
loans. (See Chart) About one third of the jurisdictions also impose some type of 
criminal penalty. (See Chart) 

There have been several instances where, though there was no criminal penalty 
imposed by the general usury statutes, the court was sufficiently shocked that it im- 
provised a device whereby criminal punishment might be meted out for long- 
continued flagrant violations of the general usury laws. One such case*® was a 
Kentucky one wherein the defendant was charged with the practice of loaning money 
at interest rates varying from 240% to 360% per annum. The court upheld an 
indictment charging criminal conspiracy on the ground that it set forth “a nefarious 
plan for the habitual exaction of gross usury, that is, in essence, the operation of the 
business of extortion.” In New Jersey,*® under similar circumstances, lenders have 
1444, 1447 (1920); Moore v. Potomac Sav. Bank, supra note 41; BRANNAN, NEGOTIABLE INSTRUMENTS LAW 
(6th ed, 1938) 617. Where usury does not render the entire contract void, but only a part thereof, usury 
has been allowed as a pro tanto defense as against a holder in due course. Whitaker v. Smith, supra; 
Eskridge v. Thomas, 79 W. Va. 322, 91 S. E. 7 (1916). Contra: Baker v. Butcher, 106 Cal. App. 358, 
289 Pac. 236 (1930), followed in Brown v. Guaranty Mortg. Co., 220 Cal. 532, 31 P. (2d) 788 (1934). 
In Rhode Island, though a usurious contract and its security are declared void, a holder in due course 
of negotiable paper is unaffected by usury. R. I. Gen. Laws (1938) tit. LI, c. 485, §4. 


“8 NEGOTIABLE INSTRUMENTS Law, §57, provides that “A holder in due course holds the instrument 
free from any defect of title of prior parties, and free from defenses available to prior parties among them- 


selves . . . §55 defines a defective title as including instruments obtained “by . . . unlawful means, or for 
an illegal consideration. . . .” 
** Ryan, op. cit. supra note 16, at 26, 27. *5 Commonwealth v. Donoghue, supra note 6. 


“° State v. Diamant, 73 N. J. L. 131, 62 Atl. 286 (1905); State v. Martin, 77 N. J. L. 652, 73 Atl. 
548 (1909), 24 L. R. A. (n.s.) 507 (1910), distinguished in Commonwealth v. Mutual Loan & Trust 
Co., 156 Ky. 299, 160 S. W. 1042 (1913), 50 L. R. A. (n.s.) 1171 (1914) on ground that in Kentucky it 
was not unlawful to receive an excessive rate of interest since no penalty was imposed therefore. To the 
same effect see Commonwealth v. Hill, 46 Pa. Super. 505 (1911). 
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been convicted of the crime of keeping a disorderly house for the habitual taking 
of usurious interest on the ground that “any place of public resort in which illegal 
practices are habitually carried on is a disorderly house.” Also there have been 
several instances*? where the courts have granted injunctions on behalf of the state 
to check flagrant violations of the usury law as public nuisances. In one such case*® 
the remedy at law was deemed inadequate as to the debtor, since the borrowing 
employee was, in effect, rendered helpless because of his fear of being discharged, if 
his wages, assigned to the lender as security, were subjected to garnishment. 

The penalties for infractions of the usury laws fall short of discouraging resolute 
violators. Generally the statutory maximums of the general usury laws are too low, 
especially in the field of small loans, with its high carrying charges, overhead and 
risk of loss, to give a fair rate of return to the lender. In the absence of an adequate 
small loan law the result has been to drive the legitimate lender out of business and 
leave the field wide open to the loan shark who, because he must of necessity operate 
illegally and run the risk of detection and the consequent losses, exacts exorbitant 
charges from necessitous borrowers who are either ignorant of their rights or in no 
position to enforce them.*® The willingness of the borrower to promise all that may 
be demanded of him in order to obtain temporary relief from financial embarrass- 
ment has resulted in numerous devices to evade the general usury laws, though the 
courts profess to look beyond the mere form of a transaction to its substance. These 
include: excessive commissions, bonuses, brokerage fees, procuring fees, attorneys fees, 
services charges, pretended sales, contingent interest, compound interest, and interest 
taken in advance. Determined violators have often successfully evaded the general 
usury laws though the laws of most jurisdictions stipulate that the maximum shall 
not be exceeded “directly or indirectly” and those of a few states explicitly set forth 
the amounts that may be charged for such fees and charges. 

A few states have allowed the lender by agreement to take interest in advance of 
a period stipulated by statute, usually not exceeding one year, though by the taking 
of such interest in advance more than the maximum contract rate of interest is in 
fact taken.5° There is much diversity among the other states, a majority holding that 
interest may be taken in advance at the maximum rate.5! Where the interest taken 
in advance does not aggregate more than the legal rate, it is held that there is no 

“7 State ex rel. Smith v. McMahon, 128 Kan. 772, 280 Pac. 906 (1929), 66 A. L. R. 1072, 1078 
(1930); State ex rel. Beck v. Basham, 146 Kan. 181, 70 P. (2d) 24 (1937); State ex rel. Goff v. O'Neil, 
205 Minn. 366, 286 N. W. 316 (1939), 34 Inu. L. Rev. 497, 38 Micu. L. Rev. 279; accord, Common- 
wealth ex rel, Grauman v. Continental Co., 275 Ky. 238, 121 S. W. (2d) 49 (1938); State ex rel. Leake 
v. Harris, 334 Mo. 713, 67 S. W. (2d) 981 (1934). But cf. Means v. State, 75 S. W. (2d) 953 (Tex. 
Civ. App. 1934), (1935) 14 Tex L. Rev. 104. 

“8 State ex rel. Smith v. McMahon, supra note 47. 

*° GaLLERT, HILBoRN AND May, SMALL Loan LEGISLATION (1932) 53; RYAN, op. cit. supra note 16, at 
‘tog Minn. Stat. (Mason, 1927) c. 51, §7038; 1 Miss. Cope ANN. (1930) c. 37, §1951; 1 N. D. Comp. 
Laws ANN. (1913) c. 60, art. 3, §6075; 2 Comp. Oxta. Stat. ANN. (1921) c. 32, art. VI, §5104; 3 S. D. 
Cope (1939) tit. 38, c. 38.01, §38.0105; Wyo. Rev. Star. ANN. (1931) c. 58, §58-101. 

*) Tholen v. Duffy, 7 Kan. 405 (1871); Bramblett v. Deposit Bank, 122 Ky. 324, 92 S. W. 283 


(1906), 6 L. R. A. (m.s.) 612 (1907); New York Firemen Ins. Co. v. Ely, 2 Cowen 678, 704 (N. Y. 
1824); Crowell v. Jones, 167 N. C. 386, 83 S. E. 551 (1914); Johnson v. Groce, 175 S. C. 312, 179 S. E. 
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usury.°? There is also a divergence on the question of whether interest may be 
compounded. Some distinction is made between whether the agreement to pay com- 
pound interest is made at the inception of the loan contract, in which case it is held 
to render the contract usurious, or subsequent thereto, in which case extension of 
the time of payment may be said to justify the adding of interest due to the principal 
to thereafter draw interest on the whole amount due.5* A few states have authorized 
compound interest by statute with stipulated qualifications.®* 

Generally a loan is said not to be usurious where the promise to pay the sum 
above the legal interest depends on a contingency and not on the happening of a 
certain event; in other words the promise to pay an excessive rate must be an uncon- 
ditional one. It is held that a contract for a lawful rate of interest prior to maturity 
and a rate exceeding the allowable maximum after maturity does not render the 
agreement usurious. It is stated that the debtor could relieve himself of liability by 
paying the amount due and that the excessive rate after maturity is not to be con- 
sidered as interest, but rather a means for promoting punctual payment and averting 
default,®* though, being a penalty, legally unenforceable. 

By the weight of authority a provision giving the lender an option to accelerate 
the payment of principal and interest in the event of the borrower’s default in pay- 
ment as the amounts become due does not taint a contract with usury, even though, 
if the provision were carried out, the lender would receive interest exceeding the 
allowable maximum. This excess amount has often been treated as an exaction which 
is not usury but an unenforceable penalty.5® Texas courts, however, have concluded 


39 (1935); Wichita Falls Bldg. & Loan Ass’n v. Moss, 82 S. W. (2d) 171 (Tex. Civ. App. 1935); 
Dermott v. Carter, 151 Va. 81, 144 S. E. 602 (1928). Contra: Haines v. Commercial Mortg. Co., 200 
Cal. 609, 255 Pac. 805, 53 A. L. R. 725 (1927); Robinson v. Morris Plan Co. of Ga., 47 Ga. App. 737, 
171 S. E. 394 (1933); Burdon v. Unrath, supra note 33. 6 WILLIsTON, op. cit. supra note 33, §1695; 
Wess, Usury (1899) §112. That some distinction is made between short and long term loans see 6 
Wiuiston, loc. cit. supra. Recognizing that the practice of taking interest in advance was customary, 
Lord Mansfield observed in Floyer v. Edwards, 1 Cowp. 112 (1774): “Upon nice calculation, it will be 
found that the practice of the banks in discounting bills, exceeds the rate of five per cent (maximum), 
for they take interest upon the whole sum for the whole time the bills run, but pay part of the money, 
viz., by deducting the interest first; yet this is not usury.” 

52 Wess, Usury (1899) §115. 

58 Sandford v. Lundquist, 80 Neb. 414, 118 N. W. 129 (1908), 18 L. R. A. (n.s.) 633 (1909); WEBB, 
Usury (1899) §§123, 125, 129, 130. 

541 Cauir. Gen. Laws (1937) act. 3757, §2; Idaho Laws 1933, c. 197, p. 390; 2 Micu. Comp. 
Laws (1929) tit. XIX, c. 176, §9243; 1 Mo. Rev. Stat. (1929) c. 14, §2845; 3 Mont. Rev. Copes ANN. 
(1935) c. 124, §7728; Wis. Stat. (1939) tit. XIV, c. 115, §115.05. Contra: N. D. Comp. Laws ANN. 
(Supp. 1925) c. 60, art. 3, §6073; 3 S. D. Cope (1939) tit. 38, c. 38.01, §38.0109. 

55 Easton v. Butterfield Live Stock Co., 48 Ida. 153, 279 Pac. 716 (1929); Eagle Rock Corp. v. Idamont 
Hotel Co., 59 Ida. 413, 85 P. (2d) 242 (1938); State Mut. Rodded Fire Ins. Co. v. Randall, 232 Mich. 
210, 205 N. W. 165 (1925), 41 A. L. R. 973, 979 (1926); Florida Land Holding Corp. v. Burke, 135 
Misc. Rep. 341, 238 N. Y. S. 1 (1929), aff'd, 229 App. Div. 853 (1930); Ward’s Adm’r. v. Cornett, 91 
Va. 676, 22 S. E. 494 (1895), 49 L. R. A. 550 (1900); 6 WILLISTON, op. cit. supra note 33, §1696; Wess, 
Usury (1899) §§119, 120. Contra: Shropshire v. Commerce Farm Credit Co., 120 Tex. 400, 39 S. W. 
(2d) 11 (1931), 84 A. L. R. 1269, 1283 (1933), cert. denied, 284 U. S. 675 (1931); 2 MINN. Strat. 
(Mason, 1927) c. 51, §7036; N. D. Comp. Laws Ann. (Supp. 1925) c. 60, art. 3, §6072a. 

5° Sager v. American Inv. Co. 170 Ark. 568, 280 S. W. 654 (1926); Easton v. Butterfield Live Stock 
Co., supra note 55; Goodale v. Wallace, 19 S. D. 405, 103 N. W. 651 (1905); Cissna Loan Co. v. Gawley, 
87 Wash. 438, 151 Pac. 792 (1915); Notes (1933) 84 A. L. R. 1283, (1936) 100 A. L. R. 1431. That 
provision for acceleration of accrued and unaccrued interest does not constitute usury unless the earned 
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that if the accelerating provision shows that, upon the exercise of the option to 
accelerate the maturity of principal and interest, unearned interest in excess of the 
statutory maximum rate may be received the contract is thereby rendered usurious.°? 
The tendency, in Texas as well as other jurisdictions, appears to be to construe the 
contract, wherever possible, to provide for the collection of only accrued or earned 
interest at a lawful rate in the event of acceleration and to be untainted with usury.®* 


Where the contract gives the borrower an option to pay before the maturity of the 
loan, and the debtor exercises this prepayment privilege by paying the principal with 
interest to the date of maturity before such payment is due, the transaction is not 
thereby tainted with usury since the debtor, acting voluntarily to terminate the loan, 
cannot thereby render a transaction usurious which, but for such a circumstance, 
would be entirely free from any claim of usury and because the lender has a right 
to insist upon the full amount of his investment and the contracted for interest as 
consideration for assenting to the acceleration.®® 


REMEDIES OF BoRROWER 


Pursuant to the policy, embodied in the usury laws, of extending protection to 
the necessitious borrower by operating on the lender, two thirds of the states have 
statutes allowing the borrower or his legal representative, and in several states the 
assignee or judgment creditor of the debtor, to recover back usurious interest though 
paid to the lender voluntarily. (See Chart) Such a right of recovery usually exists 
only by virtue of legislative fiat. Other states, which disallow recovery, take the 
view that the defense of usury is to be used only as a shield, not as a sword, and that 
voluntary payment constitutes a waiver of the defense. Under some statutes the 
amount recoverable may be double or treble, which may often exceed the forfeiture 
imposed when an action is brought by the creditor to enforce a usurious contract, 
apparently indicating that the actual taking or receiving of usurious interest and the 
completion of a transaction tainted with usury is considered more odious than 
merely agreeing to take or receive an excessive rate. Usually recovery by the victim- 
ized borrower for his own benefit is subject to a stipulated time limit; a number of 
states after the debtor’s right of recovery has been barred, provide for an additional 


excessive interest is collected see Tobin v. Holmbe, 172 Okla. 546, 549, 45 P. (2d) 716, 720 (1935). That 
the debtor by his voluntary default cannot bring his creditor under the very heavy penalties of the usury 
laws: French v. Mortg. Guarantee Co., 104 P. (2d) 655 (Cal. 1940). 

57 West v. Ogden, 74 F. (2d) 777 (C. C. A. 5th, 1935); Atwood v. Deming Inv. Co., 55 F. (2d) 
180 (C. C. A. 5th, 1932); Ingram v. Temple Trust Co., 108 S. W. (2d) 306 (Tex. Civ. App. 1937); 
Shropshire v. Commerce Farm Credit Co., supra note 55. 

58 Clement v. Scott, 60 S. W. (2d) 258 (Tex. Civ. App. 1933); Lincoln Nat. Life Ins. Co. v. Anderson, 
124 Tex. 566, 80 S. W. (2d) 294 (Tex. Com. App. 1935), motion overruled, 81 S. W. (2d) 1112; 
Armstrong v. Alliance Trust Co. 88 F. (2d) 449 (C. C. A. 5th, 1937); Matthews v. Georgia State Sav. 
Ass’n, 132 Ark. 219, 200 S. W. 130 (1918); Graham v. Fitts, 53 Fla. 1046, 43 So. 512 (1907); Tipton 
v. Ellsworth 18 Ida. 207, 109 Pac. 134 (1910); Moore v. Cameron, 93 N. C. 51 (1885). 

5° Barringer v. Jefferson Standard Life Ins. Co., 9 F. Supp. 493 (E. D. S. C. 1935); Eldred v. Hart, 87 
Ark. 534, 113 S. W. 213 (1908); French v. Mortg. Guarantee Co., supra note 56; Grall v. San Diego Bldg. 
& Loan Ass’n, 127 Cal. App. 250, 15 P. (2d) 797 (1932); Smithwick v. Whitley, 152 N. C. 366, 67 
S. E. 914 (1910), 28 L. R. A. (ns.) 113; Clement Mortg. Co. v. Johnston, 83 Okla. 153, 201 Pac. 247 
(1921); Cooke v. Young, 89 S. C. 173, 71 S. E. 837 (1911); Cissna Loan Co. v. Gawley, supra note 56. 
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period in which stipulated officials may recover the amount paid in excess plus any 
forfeiture for the use of the school or poor fund as the case‘may be. (See Chart) 

It is settled in most jurisdictions that a borrower seeking such equitable relief as 
the cancellation of securities given to secure a usurious contract or to restrain the fore- 
closure of such securities must, under the mandate of the maxim “he who seeks 
equity must do equity,” first tender the payment of the principal and legal interest, 
on the theory that it is unconscionable for the debtor to keep the money borrowed 
without paying any interest thereon and yet ask the chancellor for special relief.°° 
Several states have enacted statutes explicitly making available equitable relief with- 
out the necessity of such tender.*! Since usury laws are enacted for the protection 
of borrowers and to discourage the exaction of usury, it would seem that the debtor 
would be doing equity if, as condition precedent to equitable relief, he tendered the 
amount which the exacting lender might have recovered if he had initiated the 
action.®? 

ConrFuicr oF Laws 

In testing a contract for usury and in determining what usury law is applicable, 
three different theories have been advanced: (1) that the law of the place where the 
agreement was made should govern its nature and validity (lex loci contractus); 
(2) that the law of the place where the contract is to be performed should govern 
(lex loci solutionis); or (3) that the real intention of the parties, if they act in good 
faith without intending to escape the consequences of a usurious transaction, is 
determinative, providing the law intended to be applicable has some reasonable rela- 
tion to an important element of the contract. This latter view appears to be supported 
by the weight of authority, being bolstered by the fiction that the parties are presumed 
to have intended to contract with reference to the law of that jurisdiction which will 
uphold the contract.6* A few courts have gone so far as to apply the law of a 
jurisdiction other than that of the Jex loci contractus or lex loci solutionis, such as the 
domicile of the debtor or the place where the security reposes, where the requisite 
intent has been found.** Resolving the question of what law should be controlling 
in terms of the intent or presumed intent has been criticized on the ground that it 
is almost impossible to know when a court will find a bona fide intent or bad faith 
and an intent to evade the laws against usury by juggling the jurisdictions.*® 


°° American Freehold Land & Mortg. Co. v. Jefferson, 69 Miss. 770, 12 So. 464 (1892); McTavish v. 
Green, 220 Mich. 606, 190 N. W. 736 (1922); Bolen v. Wright, supra note 41; Fanning v. Dunham, 5 
Johns. Ch. 122 (N. Y. 1821); Kenney Co. v. Hotel Co., 208 N. C. 295, 180 S. E. 697 (1935); Moncrief 
v. Palmer, 44 R. I. 37, 114 Atl. 181 (1921), (1922) 22 Catir. L. Rev. 186; 1 Pomeroy, Eg. Juris. (4th ed. 
1918) §391; 2 id. §937. But cf. Robbins v. Blanc, 105 Fla. 625, 142 So. 223 (1932); Trauernicht v. Kings- 
ton, 156 Minn. 442, 195 N. W. 278 (1923); Yonack v. Emery, 4 S. W. (2d) 293 (Tex. Civ. App. 1928). 

61> Arx. Strat. (Pope, 1937) ¢c. 112, §9405; Nes. Comp. Strat. (1929) c. 45, art. 1, §45-107; 
N. Y. Laws (Thompson, 1939) pt. I, Gen. Bus. Law, §377; Uran Rev. Srat. ANN. (1933) tit. 44, 
§44-0-8; Wis. Stat. (1939) tit. XIV, c. 115, §115.08; Wyo. Rev. Stat. ANN. (1931) c. 58, §58-107. 
That borrower shall only be required to pay principal: Ata. Cop— ANN. (Michie, 1928) c. 308, §8567; 
Va. Cope ANN. (Michie, 1936) §5554, Ruckdeschall v. Seibel, 126 Va. 359, 101 S. E. 425 (1919). 

*2 For criticism of the rule that a borrower seeking equity must first tender payment of principal and 
legal interest see (1934) 12 N.C. L. Rev. 279, (1935) 14 N. C. L. Rev. 114. 

®8> BEALE, ConFLicr oF Laws (1935) §347.4; GoopricH, Conriict oF Laws (1927) §108; 6 


WILLIsTON, op. cit. supra note 33, §1792. 
** See note 63 supra. °5 > BEALE, Joc. cit. supra note 63. 
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Survey or Usury Laws 
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EVASION AND AVOIDANCE OF USURY LAWS 


Jackson R. Cottrns* 


The problem of usury in its various forms is described in the earliest records of 
mankind. Any compensation for the use of money was usury in Biblical times and 
the medieval Church held that such usury was in violation of its doctrine and teach- 
ings. It might be noted in passing, however, that in the parable of the talents (Mat- 
thew XXV:14) the placing of money for hire was approved. At the time of the 
American Declaration of Independence, reasonable compensation for the use, for- 
bearance or detention of money was the commercial custom and approved by the 
statutes of England and the various colonies. The statutes limiting compensation for 
the use of money became known as usury laws. Compensation for the use of money 
is now known among us as “interest.” The taking of an unlawful excess over and 
above the amount of compensation permitted by statute throughout America is 
known as “usury.” Throughout this paper we are primarily studying ways and 
means of taking a lawful or unlawful excess as compensation for the use, forbearance 
or detention of money. 

Avoidance is a lawful act or deed which is accomplished by acting within the law. 
Evasion is a violation of law, a cutting of corners or an illegal hurdling of legal 
barriers, and constitutes a wrongful or illegal act. Passing through a loophole in im- 
perfect legislation is avoidance, while giving an untrue meaning to a colorable lending 
transaction is evasion. The difference between avoidance and evasion of law can be 
illustrated graphically by the analogy of a barrier across a city street. If the pedestrian 
crawls through or over the barrier, that would be evasion; if, however, he turned 
and went around one or the other of the city blocks adjoining and reached the other 
side of the barrier by unbarricaded open streets, it would be avoidance. Such is the 
content and meaning of these two words as used in this paper. It should not be 
thought that the term “avoidance” necessarily carries any opprobrium with it. 
Whether it does or not will depend upon the proximity to law-breaking which the 
particular fact situation reveals. 

Webb’s treatise on usury states that there are four elements to every act of usury, 
and many authorities claim there is another element, namely, intention. The four 
necessary elements are: (1) a loan; (2) a fixed obligation to pay; (3) a certain amount 
due; (4) an excess of compensation beyond that permitted by statute. 


* A.B., 1917, M.A., 1920, Washington and Lee University; LL.B., 1924, Harvard University. Member 
of Maryland, New York and District of Columbia bars. Secretary, Conference on Personal Finance Law. 
Of counsel to Beneficial Industrial Loan Corporation. *See U. S. v. Isham, 84 U. S. 496 (1873). 
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In England there has been no usury statute for many years, and there the wrong 
of usury consists of “an unconscionable agreement” to pay an unreasonable compen- 
sation for a loan. The American usury problem in the courts does not involve such 
ethical questions as to what is “conscionable” or “unconscionable.” It is restricted to 
measuring the compensation contracted for, paid or received upon a loan, and 
whether that compensation falls within maximum limits permitted by the statute 
against which it is measured. 

In order to measure the compensation, it must be reduced to a common de- 
nominator which is arrived at by considering the amount of the loan, the period of 
time lent (generally on an annual basis), the amount of compensation for the use, 
forbearance or detention—the relationship being expressed in a percentage. The 
formula may be expressed: amount of compensation placed on time basis (generally 
a year), divided by amount of loan, yields the annual percentage received. If the 
percentage received or contracted for is within the statutory maximum of the usury 
statute, then only lawful interest has been received; but if there is any excess above 
the permitted maximum of the statute, then there is usury or an illegal charge. 

Ever since interest was judicially recognized as lawful when within reasonable 
limits, numerous efforts have been sought to avoid or overcome those limitations. 
Much skill and thought have been expended in that effort. The inability to get by 
that limitation was well expressed by Lord Mansfield in Floyer v. Edwards* in the 
following famous quotation: 

“Where the real truth is a loan of money, the wit of man cannot find a shift to take it 
out of the statute.” 


In spite of this clear statement more than 150 years ago, efforts to “find a shift” have 
continued till the present moment. 


EvasIons 


It has often been said that usury is the bargain struck between need and greed. 
If these two forces are unrestrained, then the law does not worry either party. Only 
as they are tempered are the stark realities concealed and clothed in the habitual 


vesture of the parties. 


Short term loans in small amounts or midget loans. 

The most notorious of usurers in modern city life are the “five for six boys” in the 
larger cities. The designation grows out of the practice of making loans of $5 for 
a week or two weeks and exacting a promise to repay $6. No interest rate is stated. 
By reputation these lenders are generally gangsters or racketeers who readily admit 
their business is illegal, and who enforce their contracts by fear of brute force.* 
They are “vest pocket” lenders with no office, existing in every large size town of 
America. The motion pictures of their activities place their locations at cigar stands 


21 Cowp. 112 (1774). 
® People v. Faden, 271 N. Y. 435, 3 N. E. (2d) 584 (1936), aff’g 247 App. Div. 777, 286 N. Y. S. 405 
(1936); People v. Blumenthal, 157 Misc. 943, 284 N. Y. S. 873 (1936). 
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and lobbies in big office buildings, or merely show a man with a slouch hat on a 
street corner. 

There is another kind of lender of small sums for a short term. He is the foreman 
in an industrial plant, or even a minor employee in such an establishment, who by 
nature drifts into the business of lending to his fellow employees till the next pay 
day. 


Side agreements. 

The use of side agreements occurs in Minnesota and in most towns of the North- 
west from St. Paul to Seattle. Under these the lender makes one loan but takes two 
instruments, each lawful on its face. The illegality is only ascertained by getting the 
surrounding facts by parol evidence and putting the two instruments together as 
different parts of the same single transaction. Admittedly, the obtaining of evidence 
outside of a written instrument has its difficulties both in the court room and without 
it. The illegality is patent when all the facts are known; there is no contention other- 
wise. Such practice has recently been made a matter of record in State of Minnesota 
ex rel. Goff v. O’Neil, doing business as Metro Loan Co. 


Disregard of statute. 

An outright contract for a rate of interest in excess of that permitted by statute— 
a complete disregard of the law. This practice is common in many places in the 
Southwest. Many Texas banking institutions lend money at 10% annually and take 
out the interest at the time of making the loan, and then require equal instalment 
payments. For instance, they would take out $12 from a $120 loan, and require pay- 
ment in 12 equal instalments of $10 each. In Oklahoma varying high percentages 
are taken in utter disregard of the statutory maximum. 

There still prevails in many places and in many phases of life the principle that a 
man’s word is more binding than his bond. The Texas loan shark openly advertises 
that he makes “honor loans,” #.e., loans made that are for the current convenience 
of the borrower, but are admittedly illegal. Usury in this atmosphere is considered 
a minor wrong, if a wrong at all, and the ancient equity argument prevails that a 
borrower must do equity before equity grants relief.5 


Maximum rates as if there were no instalments coupled with insurance requirements. 


The practice of stating maximum rates as if there were no instalments is the 
flagrant violation by many personal loan departments of banks throughout the nation. 
It can be said that at least half of the banks having personal loan departments are 
practicing open evasion of the usury law of their state. The garb in which the trans- 
actions are cloaked for such personal loans by banks is the familiar terminology of 


* 205 Minn. 366, 286 N. W. 316 (1939). 
5 Ex parte Hughes, 133 Tex. 505, 129 S. W. (2d) 270 (1939). For the extent of this practice see 
Berry v. City of Fort Worth, 132 Tex. 599, 124 S. W. (2d) 842 (1939), rev’g 110 S. W. (2d) 95 (Tex. 


Civ. App. 1937). 
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everyday banking practice. The loan is discounted at the customary rate within the 
state, such as 5%, 6% or 8%; then substantially equal payments are required either 
on the note itself or in an “account.” The borrower is told he is able to borrow, say 
at 5% per annum. He signs a note so reading and if he requests it, he may get a copy 
to take home with him. He is orally told that he must save systematically and, there- 
fore, must make payments at regular intervals, weekly or monthly. Sometimes a 
charge is made for “an insurance reserve” against loss.® 

It is a truth that there is a risk inherent in every loan transaction. This is recog- 
nized by everyone when there is no collateral. The conservative banking rule, if not 
a fundamental requirement, is that the collateral should have a marketable value in 
excess of the amount of the promise. The excess should be sufficient for a reasonable 
margin of safety. The collateral is a secondary alternative right to be availed of, if 
the primary promise is not fulfilled or performed. 

Every borrower instinctively knows that, if he does not have collateral to meet 
the above standards, he will be required customarily to do something to bring the 
quality of the loan within bankable standards. The average borrower, therefore, is 
willing to provide some insurance or something like insurance if so requested by a 
banker. He is especially inclined to do so if he is unfamiliar with the instruments 
and tools evidencing a credit transaction. 

Personal loan departments of banks are recent innovations. The general public 
must be informed about their practices and requirements. The members of the gen- 
eral public know banks are intensely regulated credit institutions and generally 
believe their officers and personnel are reliable and reputable persons. Consequently 
they accept requirements in new situations without question (at least without court 
contest), when the recognized credit institution demands these plausible and ob- 
viously fair and just additions to bring its loans within bankable standards. 

Thus in many places the unsecured loan requires an insurance policy on the life 
of the borrower. This is usually a term policy. This may be by a single policy for a 
single borrower, or it may be a group policy upon a group of borrowers, or it may 
be a blanket policy with individual certificates. The net return in protection to the 
lender is the same under any of the three plans. The cost of such protection is quite 
different because of difference in work and detail. Each loan is individualistic; such 
is our law, and each borrower is accustomed to think of his own credit problems and 
not of himself as a member of a group or a class. Being unfamiliar with distinctions 
in insurance rights and the differences between policies and certificates, he accepts 
what is suggested and it unwittingly becomes his own act. 

If short cuts have been taken to accomplish these ends, then there is evasion; also, 
if there are participations in insurance premiums, there is evasion; or if forms and 
safeguards have been omitted and a naked reserve used by the lender under the 
nomenclature of “self-insurance,” it is an evasion. Many times the use of an insurance 
company is completely dispensed with. Practices of this sort by national banks have 


®See Paton’s Dicesr (Student’s ed. 1926) §3844a. 








58 Law anp ConTEMPORARY PRroBLEMS 


been frowned on in a statement of policy issued by the United States Comptroller 
of Currency in September, 1940, and condemned by other authorities as well.? One 
of the best known “plans” for effectuating the practices under discussion is the 
Vee Bee System which was declared “lawful”. by former United States Attorney 
General Homer S. Cummings, although adversely ruled upon by the above authori- 
ties. Every bank by acceptance of its charter and use of its enabling statute under- 
takes to obey the usury law of the state in which it does business. 


AVOIDANCE 


An act of avoidance is always in compliance with the law. It is, therefore, neces- 
sary to be alert to the four elements essential to an act of usury named above. In 
order to obtain an avoidance, the activity must be distinguishable as to at least one of 
these elements. The distinction must be a genuine departure, constituting an actual 
difference. Some of the outstanding acts of avoidance are discussed below. 


Purchases of choses in action. 


(A) Sales financing. The financing of a genuine sale of merchandise by allowing 
the purchase price to be paid in instalments has been declared by the courts in every 
state to be beyond the usury statute. The argument was presented again and again 
that the seller had made no loan; he intended no loan, but had merely granted a 
commercial favor to the buyer in allowing payments in instalments rather than one 
lump sum. The courts have so found. However, they have overlooked the millen- 
nium-old fact that an agreement to forbear is in essence as much a loan as an 
extension of the use of a sum of money. Also they have avoided analysis of the sales 
price to determine what part, if any, was compensation for forbearance. They have 
generally taken the easy and popular road of finding that adequate proof has not 
been made of the amount of compensation for such forbearance. Today this is the 
greatest means of avoidance of the usury law throughout each of the 48 states.® 


(B) Salary buying. A simple sale in anticipation of salary earned or to be earned 
is beyond the usury law. Many large companies have a two-week hold-back in the 
payment of wages. The employee has earned, e¢.g., $25 between January 1 and 
January 14, which $25 he receives on January 28. On January 15 the salary buyer 
may pay cash in the amount of $22.50 and seek his collection of $25 on January 28 
from the paymaster or the employee himself. The details of this practice are brought 
out in the facts and issue of law set forth in Sherrill v. Brantly.° Salary buying is 
an evil specifically regulated by every good and effective small loan statute. A small 
loan statute regulates not only “interest” but every “consideration” contracted for, 
collected or received by the lender. 

* Att’y Gen. of Pennsylvania, Formal Opinion No. 339, Apr. 29, 1940; Mich. Banking Comm’r, Ruling, 
Oct. 28, 1940. \ 8 See American Banker, July 23, 1940. 

* Berger, Usury in Instalment Sales (1935) 2 Law & Contemp. Pros. 148, at 162-170. 


*° 334 Mo. 497, 66 S. W. (2d) 529 (1933). 
21 See comments infra pp. 62-63. 
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Dual contracts approved by the legislature. 

(A) Building and loan associations. 'The oldest and most renowned of the dual 
contracts are those provided under the building and loan statutes. Here the effective 
rate and cost to the borrower are practically doubled. The device used is a loan at 
the contract rate for the entire term upon the original sum lent with interest payments 
on the entire amount; and at the same time, a requirement of a purchase of a share 
of stock or shares having a nominal value equal to the amount of the loan, and 
requiring instalment payments of the full purchase price.!* 

(B) Morris Plan or industrial banks. The first cousin to the building and loan 
principle is the Morris Plan. The difference here is that the owner-lender is better 
protected because he sells a debt piece and not a share in the business. Generally no 
interest is paid on the “certificate of indebtedness” until it has been fully paid for. 
In the case of most borrowers, as soon as the certificate has been paid for, it is used 
to cancel the loan upon which interest has been paid for the entire term upon the 
original sum lent as long as it was outstanding.’* There are other variations of this 
idea often developed under a statute called “Loan and Investment Company Act.” 

(C) Similar corporations..A descendant of the building and loan plan is the 
“similar corporation” in Georgia. The building and loan transaction is customarily 
limited to purchase of real estate, and the loan is secured by a mortgage on the real 
estate. The statute providing for the loan plus shave-buying in the “similar corpora- 
tion” does not require real estate as a part of the transaction; thus chattels and 
certificates are used as collateral. Also the “subscription price” for shares (which can 
be very scarce) may be at a premium." 


Collateral activities. 

(A) Activity charges. This is the custom and practice of reputable banks. The 
amount, separate and apart from compensation for the use, forbearance or detention 
of money, is a charge for services rendered or reimbursement of expenses incurred. 
A protest fee on a defaulted note is a clear example of an activities charge. Charge for 
appraisal of collateral is a customary one. So far services rendered under an indenture 
securing an issue of bonds is another. All of these have long been recognized as 
means of additional income or profit that are incidental to a lending transaction.’® 
There are many other activities of the lender which avoid the usury law for which 
just and fair charges may be made.'® However, charge for these same activities 
would violate the small loan law.17 


32 See Simpson v. Smith Saving Society, 178 Ark. 921, 12 S. W. (2d) 890 (1929). 

18 See Mesaba Loan Co. v. Sher, 203 Minn. 589, 282 N. W. 823 (1938); Columbus Industrial Bank 
v. Miller, 125 Conn. 313, 6 A. (2d) 42 (1939). 

14 See Gore v. Industrial Loan & Savings Co., 52 Ga. App. 401, 183 S. E. 499 (1936); Peoples Bank v. 
Mayo, 61 Ga. App. 877, 8 S. E. (2d) 405 (1940). 

18 See First National Bank v. Phares, 70 Okla. 255, 174 Pac. 519, 21 A. L. R. 793 (1918); PaTon’s 
Dicesr (Student’s ed. 1926) §§503, 1408, 1776, 4464. 

16 See C. C. Slaughter Co. v. Eller, 196 S. W. 704 (Tex. Civ. App. 1917). 

*7 London Realty Co. v. Riordan, 207 N. Y. 264, 100 N. E. 800 (1913); Capital Loan & Savings Co. v. 
Biery, 134 Ohio St. 333 (1938). 
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(B) Genuine professional services. This is an age-old practice. Every small town 
lawyer is accustomed to loan money either himself or for a client, and as an incident 
thereto, to get the legal business of title search and drawing the mortgage. He might 
also get a commission for making the loan on behalf of the lender or obtaining the 
money for the borrower."® 

(C) Sale of insurance. 1. Insurance companies are one of the great sources of 
funds for loans. They also lend money directly. Prior to 1890 the universal rule was 
that insurance companies could not require the borrower to take out reasonable in- 
surance. Today that rule is changed and a lender may require insurance at standard 
rates.1® 

2. Even when the insurance at standard rates was required by the lender in 
excessive amounts, it was not usurious. In ani Arkansas case*® an application for a 
small loan license was denied because indulgence in such a practice before the small 
loan act was passed did not warrant the belief that a similar business would be 
honestly, fairly and efficiently conducted to the advantage of the community. 

3. In addition to taking the maximum rate of interest, the lender may require 
insurance at standard rates and act as a licensed insurance broker or an insurance 
agent, and retain the commission lawfully allowed.?4 

(D) Legislative authorization recognizing incidental expense or service. ‘This 
approach is an outstanding characteristic of federal relief statutes making available 
financial aid or assistance to worthy borrowers. The statutes have recognized that 
appraisals were essential; that title searches had to be made for liens and delinquent 
taxes; and that papers had to be drawn and filed. Lastly, and maybe more important 
than any other feature, it was recognized that the lender could do, or cause to be 
done, these various activities cheaper than anyone else or any independent third party 
or group of third parties. These statutes fixed maximum allowances for these 
things.?? 

(E) Florida Limited Surety Companies. 'The first known attempt by “high rate” 
lenders of small sums and makers of midget loans to avoid both usury statutes and 
small loan acts by a special insurance device has taken place in Florida within the 
last two years. In that state the surety insurance companies are now authorized to: 
“become sureties and guarantors upon bonds, obligations, contracts and agreements, and 
may become sureties upon bonds in judicial proceedings whether criminal or civil.” (Italics 
supplied.) 

48 Houghton v. Burden, 228 U. S. 161 (1913); Wallace v. Zinman, 200 Cal. 585, 254 Pac. 946, 62 
A. L. R. 1341 (1927). 

1° Heaberlin v. Jefferson Standard Life Insurance Co., 114 W. Va. 198, 171 S. E. 419 (1933). 

® Jernigan v. Loid Rainwater Co., 196 Ark. 251, 117 S. W. (2d) 18 (1938). 

*2 Niles v. Kavanagh, 179 Cal. 98, 175 Pac. 462 (1918). Also see California Personal Property Brokers 
Act, Laws 1939, c. 952, §20. 

#2 Home Owners Loan Act of 1933, c. 64, §1, 48 Stat. 128 (1933), 12 U. S. C. §1462; National Hous- 
ing Act, 48 Strat. 1246 (1934), 12 U. S. C. §1701; Federal Home Loan Bank Act, c. 522, §1, 47 STAT. 725 
(1932), 12 U. S. C. §1422; production credit companies under the Farm Credit Administration, 50 Stat. 


5 (1937), 12 U. S. C. §1020i-0 (Supp. 1940); Disaster Loan Act, 50 Stat. 19 (1937), 15 U. S. C. 
§605k-1 (Supp. 1940). 
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The special bill was introduced without these features being stressed in the 1939 
legislative session and was enacted under the belief by the Florida authorities that it 
was in aid and furtherance of bail bonds. The language would indicate that bail 
bonds were secondary among the objects of this statute. Its true character and sig- 
nificance were recently discovered by Rolf Nugent, Director of Consumer Credit 
Studies at the Russell Sage Foundation.”* 


Brokerage. 

This is the charge made when a third party is a go-between between the borrower 
and the lender in, negotiating the loan. With regard to this practice the courts have 
often declared a relationship to be different from that claimed ard asserted by the 
parties. However, when the broker is genuine and the relationship exists in truth, 
the charge is good.”* 


Exceptions to the usury statute itself by the legislature. 

(A) Credit unions. These are of two kinds: (1) the state credit union, which is 
made an, out-and-out exception to the usury law by fiat of the state legislature as in 
New York, and New Jersey;?® and (2) federal credit unions.*7 It has been declared 
that such federal credit unions are immune from the state usury law because it is a 
federal instrumentality and state sovereignty cannot interfere.*® 

(B) Small loan acts. These laws rest upon various theories and principles of gov- 
ernment. 1. A direct exemption from the usury statute by granting an extraordinary 
interest rate in the form of special privilege. This is the Roman idea—or as it might 
be called today the Fascist, Nazi or Communist idea—that the state may give 
and the state may take away. Illinois, lowa and Missouri have such statutes providing 
for an extraordinary rate of interest with all other legitimate charges denied. 

2. Retention of the limits of the usury statute and control over collateral activities 
in the form of a limitation of inherent rights. This is the English idea—which today 
might be called the democratic idea. Blackstone expressed it when he said, interest 
rates “alike for all.”*® This theory would keep the same rate of interest and limit 
charges for other services either by fixed fees, as Nebraska and Colorado, or within 
a general overall limitation, as Tennessee and New Mexico. 

(C) Special statutes for particular classifications. 1. Personal Loan Departments 
of Banks whose rates are regulated by special statutes, such as those in New York by 
Sections 114a and 200a of the Banking Law; and those in New Jersey under Chapter 
238 of the Laws of 1936. 


*° Fla. Laws 1939, c. 518. See especially §10. Mr. Nugent’s observations are set forth in a letter to 
J. M. Lee, Florida State Comptroller, Sept. 11, 1940. 

** Houghton v. Burden, supra note 15; Niles v. Kavanagh, supra note 18. 

85 4 N. Y. Consot. Laws (McKinney, 1937), art. XI, §§450-480. 

2¢N. J. Rev. Stat. (1937), tit. 17, sub-title 2, pt. 2, c. 12, art. 1-16. 

37 48 Srar. 1216 (1934), 12 U. S. C. §§1751-1770. 

28 See principles set forth in Tiffany v. National Bank of the State of Missouri, 85 U. S. 409 (1873); 
Farmers’ and Mechanics’ National Bank of Buffalo v. Dearing, 91 U. S. 29 (1875); Evans v. National 
Bank of Savannah, 251 U. S. 108 (1919). 2° 2 CoMMENTARIES, C. 30. 
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2. Consumer Discount Companies in Pennsylvania. To take advantage of this 
statute a company must qualify with the Secretary of Banking. By so qualifying it 
is entitled to lend amounts of money not in excess of $1000 and discount the interest 
for the full term of the loan at 6% per annum, even though it may require the 
amount of the loan to be repaid in substantially equal instalments over the term of 
the loan. Such a requirement practically doubles the interest or makes it about 12% 
per annum.*° 


3. Provident Loan Associations. These companies are authorized by statute or by 
special charters combining a special rate of interest or a particular schedule of charges, 
or both. They are semi-philanthropic. They are often limited dividend companies. 
Their characteristics vary from state to state and sometimes different rights and pro- 
cedures are provided for in the same state. The companies in New York City, Detroit, 
Minneapolis and Dallas are outstanding examples. 


Wuere Avoipance Toucues Evasion anpD May Become Evasion 


Activities based both on the general principles of common law and the rights of 
legislative enactment slip from time to time and from situation to situation into either 
avoidance or evasion, or both, of usury statutes. Some illustrations follow: 


Hazard agreements. 


It will be recalled that one of the essential elements of usury was “a fixed obliga- 
tion to pay.” This meant that the obligation must be certain and not founded upon a 
genuine contingency. Bottomry and respondentia were founded upon the con- 
tingency of the hazards of the sea and of trade. The payment of compensation for 
these kinds of advances of credit was not “interest” and, therefore, could not be 
usurious. The “hazard agreement” is based upon this broad idea. An advance is 
made, a promise of payment is given conditioned upon such things as: (1) living 
until due date; (2) not losing an arm or leg or both; (3) having no auto accident; 
(4) that the auto would be neither stolen, nor wrecked, nor have its engine frozen; 
(5) and many other such things specified; and if the contingency should happen, 
then notice within 24 hours is required. Theoretically these are risks, but in reality 
the risks are negligible and without substance.*! It has been held such agreements 
were merely camouflage used in an effort to disguise a loan. The disguise failed. 


Repeated purchases of salary. 


An honest and true purchase of wages of an employee is not a loan and can not 
be usurious.*? However, the gross profit made on such a transaction is declared by 


®°Pa, Stat. ANN. (Purdon, 1939), tit. 7, c. 27, §§761-1-19. 

** Doyle v. American Loan Co., 185 Ark. 233, 46 S. W. (2d) 803 (1932); Stuback v. Sussman, 281 
N. Y. 719, 23 N. E. (2d) 544 (1939) 256 App. Div. 903, 8 N. Y. S. (2d) 141 (1938); Equity Service 
Corp. v. Agull, 250 App. Div. 96, 293 N. Y. S. 872 (1937), rev’g 158 Misc. 780 (Sup. Ct. 1936). Cf. 
Smith v. Orr, 33 Pa. D. & C. 689 (1938). 

52 Supra p. 58. 
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the small loan act to be deemed to be interest for the application of that statute.®* 
Regardless of any small loan statute, such repeated purchases have been declared to 
be loans and attempted evasions of the usury law,** while in Florida the legality of 
such practice has been held to be a jury question with unlawful intention a necessary 
element of illegality.5 This Florida rule of law makes each case stand alone and 
results in no practical enforcement of either usury law or small loan act in such 
cases.*6 


Guarantee or endorsements. 


This is a simple and separate guarantee of a note by a friend for. a consideration, 
or even by a straightforward company for a premium or a fee, which would not be 
considered interest on the loan. However, when it is merely a part of a circuitous 


- route of a lender in making a loan, any consideration paid for such guarantee or 


endorsement to the lender’s alter ego becomes a part of the interest, and the entire 
transaction is tainted with usury. The remedies for usury apply.** This is a common 
camouflage for illegal lenders. It is practiced in the province of Quebec, Canada, 
and in Texas, and in many American states between these places.** This device is 
good in form and, if genuine, is lawful. It has its legal basis in the inherent rights 
accorded individuals by the common law, while Florida “limited surety companies” 
rely upon legislative authorization. 


Merchandise coupons. 


This is a variation of legitimate collateral agreements. Here the lender sells a 
coupon which may be redeemed if the borrower will expend a further sum to buy 
merchandise. This merchandise may be groceries, clothes or other necessities. Many 
times it is luxuries which the ordinary borrower of small sums cannot afford. The 
coupon then becomes a blind to conceal a further profit. Ostentatiously the borrower 
is the voluntary purchaser of a book of coupons which may be used to pay for 
merchandise. If it was honest and straightforward, this plan is approved by the 
courts. Such a state of facts was in the stipulations or admitted by demurrer in the 


8 Jannett v. Hardie, 290 U. S. 602 (1933), aff’g Jannett v. Windham, 109 Fla. 129, 147 So. 296 
(1933); Dunn v. Ohio, 282 U. S. 801 (1930), 122 Ohio 431, 172 N. E. 148 (1930); Sweat v. Common- 
wealth, 152 Va. 1041, 148 S. E. 744 (1929); Palmore.v. Baltimore & Ohio R. R., 156 Md. 4, 142 Atl. 495 
(1928). 

%4 McWhite v. State, 143 Tenn. 222, 226 S. W. 542 (1921); Cotton v. Cooper, 209 S. W. 135 (Tex. 
Comm. App. 1919), aff’g 160 S. W. 597; (Tex. Civ. App. 1913); Portwood v. Bennett Trading Co., 184 
Ga. 617, 192 S. E. 217 (1937). 

85 Davidson v. Davis, 59 Fla. 476, 521 So. 139 (1910); Edwards v. State, 62 Fla. 40, 56 So. 401 
(1911); Clark v. Grey, ror Fla. 1058, 132 So. 832 (1931). See also State ex rel. Moore v. Gillian and 
Cobb, trading as Local Finance Co., 193 So. 751 (Fla. Sup. Ct. 1940). 

8° See K1tcorE, 240% Loan SHark Racker (1940) 116. 

*" Farrell v. Kelly (Liberty Guaranty Co.), Tenn. Sup. Ct. Docket No. Davidson Equity No. 11 
(1939). 

*8 Also see Penziner v. West American Finance Co., 133 Cal. App. 578, 24 P. (2d) 501 (1933), 10 
Cal. (2d) 160, 74 P. (2d) 252 (1937); and Wolf v. Pacific Southwest Discount Corp., 10 Cal. (2d) 183, 
74 P. (2d) 263 (1937). 
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test cases of Hogan v. Thompson,®® Page v. Johnson,*® and Hornsby v. Rush.“ 
However, in 1940 Judge Rice of the Alabama Court of Appeals discovered the 
Hornsby case was being used as a blind to deceive the victims of illegal lenders, and 
he wrote a very able opinion declaring the practice of that particular lender usurious 
and illegal in the case of Willis v. Buchman, doing business as Alabama Loan Co.** 
The case has been appealed on other grounds and is now pending a second rehearing 
before the Supreme Court of Alabama. The practice has been declared bad in the 
Texas case of Glover v. Buchman,*® and likewise in the lower courts of Kentucky 
and Ohio. 


Store order plan. 


The very name of this plan would indicate it was lawful on its face. This is a 
variation of the merchant coupon system and is done on the store order basis after 
the fashion of the past generation of a shopper on a commission basis. However, this 
device is used by ingenious illegal lenders to avoid both the usury law and the small 
loan act. Here the lender purports to lend money for nothing or the customary con- 
tract rate. The lender’s real profit is not obtained directly from the borrower, but 
indirectly from his failure to exercise his rights with the merchant or from the 
merchant. The store order practice having the best finesse is the kind of situation 
described in Cash Service Co. v. Ward.** Here the miner or railroad employee was 
subject to a two-week hold-back in wages. To illustrate, he had earned $25 the two 
weeks ending November 30, but he could not get this until December 15. The 
lender offered and did advance him $22.50 in ordinary check plus $2.50 in accompany- 
ing coupon for a store order. The whole could be used at almost any store in town 
to purchase $25.00 merchandise at regular prices. If not used together, the $2.50 
coupon was valueless; if so used, the merchant paid the lender a commission of $2.50. 
The lender claimed he advanced money to the borrower-miner for nothing, therefore 
he was not subject to either the usury law or the small loan act. It was held he 
received a benefit in excess of 6° per annum and, in truth, about 260% per annum. 
The Cash Service opinion contains an excellent analysis of both benefit and detriment 
theories of consideration and interest. 


Cash order plan. 


This is another scheme that appears innocent on its face. Here the outward prac- 
tice is the giving of checks after the style of letters of credit or traveller checks, and 
a fee is paid for each check used. It is declared that no loan has been made although 
there is a tacit understanding that the used check will not be repaid until next pay day. 
Here the element of a loan and a period of time is declared non-existent. In a friendly 
contested case involving this plan with alleged facts uncontradicted, it was found that 
no loan had been made and that the fees were for services and not compensation for 


8° 186 Ark. 497, 54 S. W. (2d) 303 (1932). *° 174 Okla. 516, 51 P. (2d) 301 (1932). 
*2 26 Ala. App. 170, 155 So. 637 (1934). *2 Oct. 1939, Ct. of App. 
*8 104 S. W. (2d) 66 (Tex. Civ. App. 1937). “4118 W. Va. 703, 192 S. E. 244 (1937). 
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the use, forbearance or detention of money.*® Clearly on. the facts before the court 
the case was correctly decided, but it is submitted that if there had been a fuller 
presentation of facts, it would have been found to be a violation of the usury statute. 


Deceptive forms of purchase and sale. 


This device is gray with age. It is, however, currently used very extensively. A 
recent large scale of operations disclosed a system of agents who purported to buy 
and sell autos and then sell the paper to a bona fide purchaser for value when trans- 
ferring it to their principal. The agent is called a “bird dog” because he points out 
his victim to the illegal lender. The agent purported to buy and then lease to the 
victim his own auto, promising that after so many payments the car would again 
belong to its owner. He would then transfer the lease to the lender-principal. The 
collection is effected by threat of seizure of the mortgaged auto, and if the threat is 
not sufficient, then seizure on the street or at night and transportation of the car to 
another state is made.*® However, where another was the real lender and there 
actually were two transactions, it was held there was no loan.** 


Alleged attorney fees on small loans. 


This is another of the ancient practices.*® Here the lawyer is the lender and he 
charges a fee to draft a note for a small sum. The fee is excessive for the value of the 
service. In those places where standard minimum fees are approved by the bench or 
the bar, or both, it is put into use with great ease. It may be grossly abused in con- 
nection with small loans. It works, however, in every small community. It was used 
extensively in Canada throughout the Dominion by means of a loophole in the 
Canadian Money-lender’s Act. The practice was recently discovered and successfully 
prosecuted in Hartford, Connecticut, in State v. Haymond, doing business as Colonial 
Discount Corporation.*® Twenty-five years ago it was the common practice in every 
New England town.*® Today in the South it is an incident to “paper shaving.” In 
California on a large loan where the fee was genuine and fair for services rendered, 
it was approved."° 


Abuse of minimum fees allowed by statute. 


The Industrial Banking Act or Morris Plan Statute, as it is commonly called, 
provides for an investigation fee of $2 for each $100 or fraction thereof lent. The 
wording of this allowance is important. The principle of such allowance is good, 


“© Cash Order Corp. v. McCann, Circuit Court of Wayne County, Detroit, Michigan, 1938. 

6 Personal Finance Co. of New York v. General Finance Co., 133 Pa. Super. Ct. 582, 3 A. (2d) 174 
(1938); State of Maryland v, Dashiell trading as Liberty Loan Co., Circuit Court of Wicomico County, 
Salisbury, Md., 1939; State v. Newell, Schenectady Police Court, New York, decided Feb. 5, 1938; State v. 
Fialkoff, Albany Police Court, New York, decided Feb. 10, 1938; State v. Gallup, Albany Police Court, 
New York, decided April 1938. 

‘7 People v. Sacks, 276 N. Y. 321, 12 N. E. (2d) 425 (1938). 

‘8 See supra p. 60. 

“° Superior Ct., Hartford, Conn., decided Oct. 25, 1939. 

*°8 See editorial, Hartford Daily Courant, Oct. 26, 1940. 

5° Wallace v. Zinman, supra note 15. 
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right and proper. However, it is currently becoming the haven for unscrupulous 
lenders of midget loans for a short term and leads to repeated transactions covering a 
single continuous indebtedness. The lender makes $10 and $20 loans for two weeks, 
and thus finds legal sanction for the typical “high rate” practice of 260% per annum. 
This is done by making loans for a period not exceeding two weeks. Each time $2 is 
charged, and the loan is $20 or less. Two dollars is 10% of $20. This may be done 26 
times during the year. The gross is 260% per annum, and if the loan is $10, it would 
be 520% per annum. It can be seen that the “five for six boys”5+ thus find legislative 
authorization for their business. This loophole was closed in California by Senate 
Bill No. 61 of the Laws of 1940. It threatens serious trouble because of extensive abuse 
in the states of Washington and Utah, and is a potential trouble spot in many states. 
The leaders of industrial banking should correct this sore spot before it festers. 


Dollar minimum in banking law. 


This can lead to the same kind of abuse as described in the preceding paragraph. 
However, it is based on either the banking law or the general usury statute. Many 
states have an exception to the banking law that permits a dollar minimum payment 
for interest on small loan balances. This provides an open sesame for lenders on 
short-term midget loans and made it possible to carry on a high-rate loan business 
of 260% annually by making two-week loans of $10 and $20 and making it possible 
for the husband and wife to alternate biweekly the victims between themselves as 


separate lenders,? 


Use of Morris Plan practice without approval of legislature. 


The Morris Plan system of dual contracts (loan contract and simultaneous pur- 
chase of investment certificate) is used in Tennessee and Oklahoma as a means of 
evading the constitutional limitations of interest without legislative approval. In 
Tennessee, Arkansas, Oklahoma, Texas and California there is a limit of 10% interest 
annually in the state constitution. This practice has been held bad in State v. 
Whaley,®* and was found usurious in England v. Mutual Loan & Thrift Corp. in 
the Chancery Court at Knoxville, Tennessee on April 26, 1939.5%* Later an appeal 
was taken and subsequently dismissed by the appellant. The real reason for the 
dismissal is believed to be fear of an adverse decision sustaining the lower court 
findings and conclusions of law, as well as fear of publicity from a printed opinion in 
the reports to that effect. Likewise violation was admitted by default in McConnell v. 
Peoples Finance & Thrift Co. in Memphis, Tennessee, in the Chancery Court of 
Shelby County, docket No. 43003, on January 3, 1938. In Stephenson v. Fidelity Loan 
& Thrift Corp., decided June, 1939, by Chancellor Swepston in the Chancery Court of 
Shelby County, such a transaction was declared a single contract at usurious interest, 


52 Supra p. 55. 
°? See opinion of Attorney General of West Virginia dated May 18, 1936, Homer A. Holt, Att'y Gen, 


by Ira J. Partlow, Ass’t. ; 
58 139 S. W. (2d) 255 (Tenn. Sup. Ct. 1939). 588 Knox County, Docket No. 27761. 
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and not one contract of loan and a separate contract for instalment purchase of 
an investment certificate. This ruling was affirmed by the Court of Appeals during 
August 1940 and there is now pending a writ of certiorari before the Supreme Court 
of Tennessee. 

All of these cases bear out the usurious character of such efforts when done with- 
out legislative approval. Since Tennessee has constitutional limitations, it may well 
be that a legislative act might be unconstitutional.®* Likewise, the precedents of the 
agreed test cases on stipulations or demurrer have availed these illegal operations 
nothing to date.°® 


Pawnbroker exception used in Utah. 

By means of definitions in city ordinances a workable evasion was established 
until the Utah Banking Department set its energies to eliminate this abuse. Its acts 
and results are described in the Department’s 1940 Biennial Report at page 10 in the 
following words: 


“Prior to 1938 and particularly during the early part of 1938, this department was faced 
with a serious loan situation throughout the state. For some time past there were quite a 
number of salary loan offices operating within the state in addition to the legitimate small 
loan agencies operating under and pursuant to the laws of the State of Utah and duly 
licensed and supervised by the banking department. The latter companies are permitted 
by law to loan in amounts not exceeding $300 and to charge interest at the rate of 3% per 
month on unpaid balances. The former type, the salary loan offices, commonly designated 
as ‘loan sharks’ were operating under various subterfuges, some with city licenses and some 
with no licenses at all. This type of company was loaning as a rule amounts from $5 to 
$50 and were charging anywhere from 5% to 20% per month or as much more as they 
thought the traffic would bear. Prior to this time representatives of this department called 
on these salary loan offices and made demand that they apply for licenses from this depart- 
ment and thus come under the regulations of the law and this office. However, none of 
these so-called ‘loan shark’ offices did apply for licenses and continued to charge their 
exorbitant rates of interest. 

“After several complaints were made to this office with respect to the operations of 
these unlicensed lenders, the situation was directed to the attention of Harold W. Wallace, 
County Attorney. He was instrumental in causing many complaints to be issued followed 
by numerous arrests and prosecutions. Frequently these companies would appear by their 
agents. The companies were not incorporated and were operating in most cases under the 
name of a certain individual doing business under a company name. When an arrest was 
made, the individual would come into court, would enter his plea of guilty, pay his fine 
and then would disappear and some other agent would move in and conduct the business, 
and so in this way evade the law—being content to pay the fine rather than to discontinue 
business or to comply with the law by procuring a license from this department and be 
subject to the strict regulations of the small loan act. 

“The prosecutions by Mr. Wallace’s office became so numerous and the expense so great 
to these unlicensed operators that they finally struck upon another idea to try and evade 
the law. They were successful in procuring the passage by the Board of City Commis- 

54 Connor v. Minier, 109 Cal. App. 770, 288 Pac. 23 (1930). 

55 First Industrial Loan Corp. v. Price, Chancery Court, Davidson County, Nashville, Tenn., Feb. 18, 
1939; Stone v. Provident Loan & Discount Corp., Chancery Court, Shelby County, Memphis, Tenn., 
Dec. 1939. 
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sioners of Salt Lake City of a certain ordinance designated as Section 1, Chapter 28, 
Revised Ordinance of Salt Lake City, 1934, as amended, by adding to said Chapter a new 
section known as Chapter 667X. By this ordinance they sought to have their business 
designated as pawnbrokers, and by this subterfuge hoped to be able to continue making 
their charges at the high rates, free from any regulation or supervision by the banking 
department, inasmuch as duly licensed pawnbrokers were exempt from the provisions of 
the small loan act and of course not subject to our regulations. Again this office in co- 
operation with Harold E. Wallace, County Attorney of Salt Lake County, commenced to 
systematically prosecute these cases, with the result that the ‘loan sharks’ faced with the 
possibility of continuous prosecutions for violation of the state law and faced further with 
the possibility of losing the principal sum of their loans, together with the interest that 
might become due thereon, decided to abide by the decision of the courts in this matter 
and in order to test the law and the constitutionality and legality of the ordinance referred 
to, arrests were made in the case of State of Utah, Plaintiff, vs. E. Z. Loan Company, 
Defendant; and in the case of State of Utah, vs. A. U. Daniels, Defendant. These cases 
were tried in the City Court of Salt Lake City. They were prosecuted by Mr. Wallace’s 
office and conviction was obtained in the City Court. From this conviction an appeal was 
taken to the District Court and the matter was heard before the Honorable Roger I. Mc- 
Donough, one of the judges of the District Court. Briefs were submitted by the said 
County Attorney’s office and also by the Defendants. The matter was taken under advise- 
ment by the Honorable Judge McDonough and judgment was rendered by the Court 
upholding the decision of the City Court and sustaining the conviction. The defendants 
did not see fit to appeal to the Supreme Court and their convictions stood. These and all 
other companies similarly operating, due to the pressure brought upon them and due to 
court decisions against them decided to quit business or to sell out to legitimate licensed 
lenders and give up this field of operation, and we know of none now operating.” 


Use of hazard fee authorized by Missouri statute. 


The Missouri Loan and Investment Companies Act,°* authorizes a hazard charge 
of $20 for a loan secured by a motor vehicle. 

The report of the Small Loan Committee of the Missouri Bar for September 1940 
declares that this fee is “a strange quirk” and is being abused and results in excessive 
charges to borrowers. It illustrates its report with a number of cases. The following 
is a description of one case: 


“An employee of a manufacturing company on February 5, 1938, went to the office of 
a loan and investment company in Kansas City for the purpose of making a $50.00 loan. 
He was successful. He received the sum of $46.49 in cash and signed a note for $70.00 to 
be repaid in semi-monthly installments over a period of six months. The charges, accord- 
ing to the lender, totaled $23.51 of which $20.00 was hazard fee, $2.00 investigation fee 
and $1.51 interest. The borrower had repaid a total of $40.00 by the end of five months 
but he was somewhat behind in his payments. Accordingly, on June 18, 1938 he renewed 
the loan, received $13.00 in cash, received a credit of $3.00 on his old balance of $30.00, 
thereby making the total amount to be financed $40.00 for which he signed a new note 
for $60.00 also payable in semi-monthly installments over a period of six months from 
date. By July 30, 1938 this borrower had occasion to need another small sum and he 
received $10.00 from the company for which he signed a $16.00 note to be repaid over a 
period of two and one-half months. He apparently was unable to make his payments 


5° Mo. Rev. Star. (1929) art. 8, c. 32, as amended by Laws 1933, p. 199. 
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promptly because on August 13, 1938, he consolidated these two loans after having paid 
only $15.00 on the $60.00 and nothing on the $16.00 note. On that date he received $50.95 
cash to which was added the net balances of the other two loans of $43.85 and $15.20; for 
these he signed a note for $156.00 to be repaid in semi-monthly installments over a period 
of a year from August, 1938. By the first of February, 1939, just about six months later, 
he had paid on this newest loan, a total of $42.00, but he was delinquent. Again he re- 
financed, received $20.00 in cash and signed a new note for $152.00. On this he made only 
one payment of $6.50 and before February, 1939 had passed, his 1934 Model A Ford 
Coupe was repossessed for a claimed balance of $145.50. In a period of a year this man 
received $140.44 in cash, repaid a total of $113.50, thereby leaving a principal balance of 
only $26.94, but according to the method of refinancing used by this company and claimed 
by it to be permitted by the Loan and Investment Companies Act, he still owed over 
$145.00. The total charges tacked on to the amount received by this borrower reached the 
staggering total of $127.51. This Committee thinks that a law is wrong if it permits a 
lender, over a period of one year, to charge $127.00 for the use of $140.00.” 


Recently, during 1940, the Missouri Supreme Court held such a business under this 
act bad in State ex inf. Roy McKittrick, Attorney General v. Universal Finance 
Company.** 


INTERSTATE AND NATIONAL AsPEcTs OF EvAsION OR AVOIDANCE OF 
State Usury Statutes 


This business of illegal lending of small sums of money is not only conducted by 
the petty usurer, the “vest pocket” lender, the back-door and back-stairs lender, but 
also by great interstate or nation-wide groups. As in every business, there are lenders 
and satellites, and varying degrees of independence, allegiance and interrelation. 

It is said of one foremost lender and leader among these in 1940 that he does not 
even know where all his offices and agents are. His operations are so extensive and 
so scattered, as well as so greatly camouflaged and hidden as not to be always dis- 
cernible by him. He is presumedly retired, and the business is presumedly conducted 
by his associates. He has a right hand and a left hand and the “one knoweth not 
what the other doeth.” The right hand obeys the law, or at least pretends to obey; the 
left hand uses the law only as a place of hiding in its game of hide-and-seek. The 
right hand has its legal advisor and banker in staid New England; the left hand has 
its nerve centers scattered in Miami, Florida; Atlanta, Georgia; Nashville, Tennessee; 
Houston, Texas; Salt Lake City, Utah; Denver, Colorado; and Los Angeles, Califor- 
nia. This huge organization of the left uses every legal form known, such as the 
corporation, trust, association, partnership, individual, individual with trade name, 
leased property, out of state owners and holders of title, agents, traveling auditors, 
nominal loans with what may be called minus equities or mere understandings. It 
works for an alliance with local political forces and even with personages of state-wide 
importance and influence. It purports to be “home people” wherever it has the 
opportunity. It uses all of the principles of evasion and avoidance that have been 
heretofore described. 


57 No. 37294. 
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For evidence of the interstate aspects of evasion or avoidance of state usury laws 
it is suggested that the following materials be examined: 


A. The pending suit of the Attorney General of Texas against the Miller Management 
Company of Nashville, Tennessee, for $190,000 alleged franchise taxes. Docket No. 63699, 
District Court of Travis County, 53rd Judicial District of Texas. The newspapers advise 
the pleadings have been amended during November, 1940, by adding 36 additional places 
of business. 

B. The action of the Attorney General of Nebraska to wind up four companies al- 
legedly supervised by the Miller Management Company in Nebraska, with the following 
names: Industrial Finance Company, Prairie Loan Company, Standard Finance Company, 
South Side Finance Company, in the District Court in and for Douglas County, Nebraska, 
Docket No. 352, No. 240. 

C. The Florida 240% loan racket described by John Kilgore in his book and article 
in this symposium.58 

D. The investigation of illegal lending activities in Austin, Texas, as set forth in the 
lower court hearings, and out of which the case of Ex parte Hughes,5® grew. 

E. The denial of personal property brokers license by the Commissioner of Corporations 
in California. In the Matter of Pyramid Finance Corporation, Coastal Finance Corporation 
and 19 others, before the Commissioner of Corporations of California, File No. 69850 
LA, etc., October 7, 1939. 

F. The action for an accounting described in National Accounting Co. v. Dorman.®° 

Each mentioned case sets out a particular device or group of devices to evade or avoid 
the usury law of a state. It should be remembered that these practices have been going on 
for a long time. Note the date of King v. State, 71 S. E. 1093, 136 Ga. 709 (1911); Spicer 
v. King Bros. & Co., 136 Tenn. 408, 189 S. W. 865 (1916). 


There are other well-established interstate systems, smaller and specializing in 
particular devices. A quo warranto proceedings is now under way in Texas against 
one of these groups. Its leader is the author of the recently rejected Vee Bee system;** 
he is also presently a defendant in Alabama, Arkansas and Texas. Another, a de- 
fendant in the Supreme Court of Georgia in State ex rel. Boykin v. Ball Investment 
Co., decided December 6, 1940 is well known for his activities in Missouri and Ken- 
tucky. Another has his problems in six or seven states, especially in Nebraska and 
Kansas. Then there are many lesser figures in Florida, Georgia, Mississippi, Tennes- 
see, Texas, Arkansas, Nebraska, Idaho, Montana and the Dakotas, with operations 
in five or six states. At present, the Carolinas are becoming the foremost and out- 
standing “happy hunting ground” for these operators and the practice of their devices, 
with renowned and reliable local political immunity from effective enforcement. 

The fact that usury is not a crime in some states has been used in an effort to 
avoid the penalties of the law as in State ex rel. Beck v. Basham,®* where this abstract 
legal plea did not work. It was, however, a successful argument by a Texas lender 
doing business in Washington State in getting the case of Roy Graupman v. 


58 KiLGorE, op. cit. supra note 36 passim. 5° Supra note 5. 
°° y1 Fed. Supp. 872 (1935), aff'd, 295 U. S. 718 (1935). 
2 See p. 58 supra. °2 146 Kan. 181, 70 P. (2d) 24 (1937). 
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Danner® settled, and has from time to time been a means of ameliorating, if not 
avoiding the penalties of usury. 

Usury laws and some of their pains and penalties have been evaded and avoided 
in notable cases by staying outside of the state where the usury was performed. 


A. When an attempt was made in 1933 in North Carolina to prosecute Harry Drake 
of Chicago he was quoted in the papers as saying that he would spend every cent he had 
to keep from coming to trial in North Carolina. After having’ reference to the extradition 
proceedings carried in big headlines in the Chicago Tribune and other papers he apparently 
considered the attendant publicity was not worth the profit. He entered a plea of guilty 
to the charges against him in the Wake County Superior Court, paid a $3000 fine, $1000 
in costs and $7500 in license fees.®* It is said he sold about 200 illegal offices in North 
Carolina to the operators of the largest group of such lenders in the United States. 

B. In 1938 and 1939 attempts were made to prosecute W. L. Moore of Dallas in the 
Pulaski County Circuit Court, Little Rock, Arkansas. The criminal action is still pending, 
but the extradition has been allowed to expire for lack of sustenance. It has been reported 
that the local manager will plead guilty and be fined. In which case it may be presumed 
that his employer will pay the fine and the case will be closed. 

C. The three Gorson brothers of Philadelphia were indicted in the Wicomico County 
Circuit, Salisbury, Maryland, during 1939. It was alleged that they used the “bird dog” 
system above described.®® It was found, after a formal extradition hearing in Harrisburg, 
that they were in no wise “at fault.” In fact, “the testimony was in their favor.” Their 
routine is partially described in Personal Finance Company of New York v. General 
Finance Company.®* Their organization is somewhat described in General Finance Com- 
pany v. Commissioner of Internal Revenue,8* and Waggaman v. General Finance Co.8™ 


A game of the illegal lenders with interstate and nation-wide connections who seek 
continued evasion and avoidance of usury laws is to assist the “good elements” of the 
community in discovering and eliminating the persons who prey upon the borrowers 
of midget loans. They join the crusade against these cancerous abuses; they even 
contribute funds for that purpose. In addition to eliminating some of their “small 
fry” competition their purpose is to learn what is going on and then to do “the 
necessary” to protect their business. It is a kind of fifth column activity. It has 
happened recently in Memphis, Tennessee, and more or less throughout that state. 
Such a procedure ended up in Pensacola, Florida, in a Supreme Court case, State ex 
rel. Moore v. Gillian and Cobb trading as Local Finance Co.®* Apparently some one 
never understood how this fake play became real and why it was not abandoned by 
the victims in the lower court. 

When bar associations have sought to aid victims of the various devices considered, 
charges have been made against them on the ground of champerty, and the like. 
At least the claim was made that such organized assistance in free clinics was un- 

®8 Docket No. 104148, Superior Court, Spokane, Wash. 

®4 Charlotte (N. C.) Observer, Sept. 12, 1933, p. 11, col. 8, p. 13, col. 1. 

®5 See p. 65 supra. 


°° Supra note 42. ®7 32 B. T. A. 949. 
°78 Decided by United States Circuit Court of Appeals for the Third Circuit, Nov. 27, 1940. See 9 


U. S. L. W. 2347, Dec. 17, 1940. °8 Supra note 35. 
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ethical.®® In Georgia the complaint was taken to court and the issue decided adversely 
to the plaintiff by the Georgia Supreme Court in Gunnells, trading as Acme Finance 
Co. v. Atlanta Bar Association, on December 6, 1940. It may be assumed that every 
trick and device will be used to the limit to stop or at least delay enforcement of 
usury laws, and to avoid their consequences, when the possibility of enforcement 
becomes real. 

The use of the mails is made by this large business of illegal lending. The mails 
may not be used to commit a fraud, such use being a crime.”° Most of these operators 
use the mails for a system of reports, for collection letters and as a means of seeking 
new business. Clearly it is no fraud to use the mails to make illegal loans if the 
borrower understands the terms thereof. However, if the mails are used to make false 
representations which may be relied upon, and which are untrue, and which will 
result in a fraud, then another question is presented. Evasions through the mails 
that constitute fraud or are a part of the fraud are federal crimes.”! It is believed 
frauds may be worked both forward or backward. 

While federal laws themselves may be used for attacking the loan shark, the 
federal framework makes it possible to carry out many of his activities in evading or 
avoiding state usury laws. The refusal of extradition for misdemeanors as part of 
comity between the states, ¢.g.,-greatly aids the evasion and avoidance of the usury 
laws by the big interstate or nation-wide operators. 

A good small loan statute breaks up this evasion or avoidance by leaving no 
technical loopholes. It must be like a chicken fence without a single hole or the fence 
is no good. It will have state-wide enforcement through a single person who is able 
to follow not only the local ramifications and camouflages, but also state, interstate, 
and nation-wide concealments and devices of evasion and avoidance. 

®° See Advisory Opinion on Ethics No. 141 of Oklahoma State Bar, (Sept. 1938) 8 Oxxa. Stare B. J. 
76, (1938) 24 A. B. A. J. 401. 


7. S. Crim. Cope §215, 35 Stat. 1130 (1909), 18 U. S. C. §338. 
72. S. v. Zalewski, 29 Fed. Supp. 755 (1940). 























COST OF LOANS TO BORROWERS UNDER 
UNREGULATED LENDING 


WituraM Hays Simpson* 


While many individuals think in terms of 5 to 10°%% per annum in the extending 
and the receiving of monetary loans, thousands of persons today experience the pain 
of paying 100, 200, 300% and over per annum for small loans. This is true in about 
a score of states where unregulated lenders are not only permitted to carry on a 
lucrative business but are aided by the laws—laws which do not afford opportunities 
for legitimate small loan companies to function satisfactorily in the states. In collecting 
more than two thousand case histories of borrowers in North and South Carolina the 
writer has had opportunity to observe at first hand the charges being made in these 
unregulated states. The exorbitant rates charged in South Carolina are revealed in 
an investigation completed by the writer in September, 1939, for the Women’s Council 
for the Common Good of South Carolina. In this study, as also in a subsequent one 
of North Carolina, any compensation paid to the lender for the use of money was 
considered interest whether it was regularly called by the lender, for example, investi- 
gation fee, entry or brokerage fee. 

As a minimum charge of one dollar in lieu of interest may be legally made in 
South Carolina, a number of loan companies operate under a dollar discount plan, 
specializing in lending small sums of money for a short period of time. Borrowers 
have paid $1 for the use of $5 for one week, but usually duration of the loan is 
established for two weeks. Under the more liberal plan the borrower pays an annual 
rate of 520%. Many negotiated loans require repayment in installments. For ex- 
ample, $10 loans are payable at the rate of $2.40 a week for 6 weeks or, as in other 
instances, $1.20 a week for 12 weeks. The annual interest rate, computed according 
to the “constant ratio” formula, is slightly over 653% in the former plan and 352% 
in the latter. 

Of the 1,042 borrowers interviewed in South Carolina, more than one half were 
employed in cotton mills, others worked for laundries, dry cleaning establishments, 
hotels, lumber yards, express companies, municipalities, railroads and other places. 
Only three borrowers were unemployed and they represent unusual cases. The fol- 

* A.B., 1926, Tusculum College; M.A., 1928, Ph.D., 1935, Duke University. Instructor of Political 
Science, Duke University. Contributor to legal periodicals. Author, The Small Loan Problem in South 
Carolina (1940). 


2Mergendahl and Foster, One Hundred Problems in Consumer Credit (Pollak Foundation, 1937) 
Pamphlet No. 35. 








74 Law anp ConTEMPORARY PROBLEMS 


lowing table, therefore, represents the cost of small loans to wage earners. It shows 
the average annual rates charged on 1,042 loans made to both white persons and 
Negroes in 14 towns and cities of South Carolina. These rates are classified first on 
the basis of amount of the loans and, second, on the basis of the race of the borrower.” 


Tasre I—Soutu CarRoLina 


AveracE ANNUAL INTEREST Rates Paw on Loans oF DirFrereNt Sizes By WHITE AND 
Necro Borrowers INTERVIEWED IN SOUTH CaroLina Towns AND CiTIEs, 1938, 1939. 


























When loans to Whites were of the When loans to Negroes were of the 
specified amounis specified amounts 
$10.00 $10.01- $25.01- Above $10.00 $10.01- $25.01- Above 

Locality or less $25.00 $50.00 $50.00 —orless $25.00 $50.00 $50.00 
Anderson ..... 373-33 362.39 «208.38 432.57 
Charleston .... 356.13 286.85 216.00 242.42" 955.20 286.14 —_ 
Columbia ..... 377-47. 275.46 1147.14 — 386.55 349.25 680.00* 
Florence ...... 417.55 212.93 157-73 — 322.24 267.82 64.30 46.96* 
Greenville .... 383.69 255.70 151.88 98.99 595.67 — —_— 
Rock Hill ..... 598.54 —_- ——/- ——-—— —— ——s ‘755-13. 5523-13 —_ 
Spartanburg .. 396.06 298.15 248.99 105.39 551.68 353.41 99.05* —— 
_.... eee 278.64 224.14 40.56 — 355.50 198.39 —_— a ——— 
Clinton 
Greenwood ¢.. 394.12 290.08 195.76 — 630.72 184.17 —_ -— 
Newberry ; 
Hartsville 
Darlington } 558.74 297.79 159.63 29.49 522.90 183.50 99.25 —— 
Orangeburg 





* Percentage based on an insufficient number of loans to be representative. 


It may be noted from the foregoing table that with an increase in the size of the loan, 
there is in general a decrease in the rate charged. This is due largely to the fact that 
the loans in the highest brackets are more selective and have much better security. 
Neither the treatment extended the borrowers nor the conditions relative to the 
loans were identical in the 1,042 cases. Perhaps a few examples will serve as illustra- 
tions. 
(1) One borrower, a white married man whose salary is $35 a week, has worked for 
his present employer for 27 years. His wife’s prolonged sickness necessitated the 
borrowing of $83 from four different loan companies in the amounts of $25, $30, 
$18 and $10. The four loan companies charged this borrower $16 a month for the 
use of this money, and at the end of a year he still owed the $83 but had paid the 
loan companies $192 in interest. A friend finally came to his assistance and retired 
the loans. 
(2) Another borrower, an employee of a lumber yard, with a salary of $10 a week 
and a wife and three children to support borrowed $8 to pay his house rent. He 
paid the loan company $3.75 a week for three weeks and at the end of each of the 


* See Simpson, The Small Loan Problem in South Carolina (1940) 11. 
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three succeeding weeks he paid $1.50, $2 and $1.50 respectively. In spite of having 
paid $16.25 in six weeks on an $8 loan, the loan company requested $1.50 more from 
the borrower. The victim appealed to his white employer who readily supported his 
employee in refusing to pay the $1.50. 

(3) A third borrower, who had worked for a railroad for three years at a salary of 
$10 a week, desired to buy his daughter a wedding present. He offered a wage 
assignment as security and was extended a loan of $5. The loan, however, was dis- 
counted 84 cents and the borrower was required to repay the loan the following day. 
The annual interest rate on this loan was over 7,300%. 

Although not nearly as numerous as in South Carolina, high-rate lean companies 
enjoy a flourishing business in North Carolina. The rates are somewhat lower. Oc- 
casionally a dollar interest charge is made on a $5 loan for 30 days; an annual rate 
of 240%. Usually, however, it is required that the $5 be repaid in four weekly 
installments of $1.50 each. Under this plan the annual rate is 41694. When $10 loans 
are repaid according to agreement in installments of $1.65 a week for eight weeks 
or $2.40 every two weeks for 12 weeks the rate is approximately 309% and 326% 
respectively. 

The 200 borrowers interviewed in North Carolina during the past summer were 
employees of cotton and hosiery mills, laundries and municipalities. The following 
table shows the annual rates charged on 200 loans to both white persons and Negroes. 
The rates are classified on the basis of the amount of the loan and the race of the 
borrower.® 

Tasie II—NortH Carotina 


AvERAGE ANNUAL INTEREST Rates Parp On 200 Loans oF D1FFERENT S1zEs By WHITE AND 
Necro Borrowers INTERVIEWED IN NortH CaROLINA, 1940 





Number of Loans and Rates Paid By 











Cash Received Whites Negroes 
by borrowers Number . Average Number Average 
of Loans Annual Rate of Loans Annual Rate 
eee. 95 355-24 15 371.76 
EE <5. 3 cabo hase au seen 77 328.72 3 373-33 
DORE SOO eo cis ties ules os. scoaeee 10 239.93 a o 
oo ee ere ree or — — —_ -- 





The borrowers in North Carolina, like those in South Carolina, represent varied 
cases as may be noted from the following: 
(1) Mr. A, an employee of a mill for 14 years, receives a salary of $25 a week. Because 
of the sickness of his wife and three children, Mr. A borrowed $55 in sums of $5, 
$10, $20, and $20 from four different loan companies. After paying $69.40 in interest 
charges in one year he still owed the original sum of $55. 


* For information based on interviews with 1,181 borrowers in North Carolina, see Simpson, The Small 
Loan Problem in the Carolinas with a Commentary on Regulation in Virginia, to be published in January, 
1941, by the P C Press, Clinton, South Carolina. 
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(2) Mr. B, another mill employee for 15 years, earns $28 a week. He supports a wife 
and two children. When his wife was sick three years ago, Mr. B borrowed $15 and 
has regularly paid $3 a month interest ever since. He still owes the $15 but has paid 
$108 in interest charges. 

(3) A few years ago a farmer reported his experience with a loan company to the 
Duke University Legal Aid Clinic. He borrowed $100 but actually only received 
$65 and before the loan was retired he had turned over to the loan company $45 in 
cash, 2 cows, 1 calf, 1 mule and g hogs. 

The high rate interest problem is not confined to the Carolinas. Reports from 
Kansas, Missouri, Oklahoma, Minnesota and Texas reveal similar findings. The 
Attorney General of Kansas, in 1935, made available to the Research Department of 
the Kansas Legislative Council, 107 affidavits which he had secured from borrowers.‘ 
Of the 107 borrowers, 65 had paid more than 600% interest on loans, while only 
eight reported paying a rate of less than 100%. A digest of 300 complaints to the 
Bar Committees of the Kansas City Bar Association and the Lawyers Association of 
Kansas City, Missouri, shows that on the $5,848.85 in loans reported, $16,128.10 was 
paid in interest by the borrowers. The total paid in excess of principal and interest 
at 8% was $9,741.89.° 

Missouri’s neighboring state, Oklahoma, is likewise suffering from high rate 
lending. Professor Finley Weaver of the University of Oklahoma reveals that the 
rates charged on 520 loans made in Oklahoma vary from’ 133% to 599.9%." The 
following table is from Professor Weaver’s published work.? 


Tasie III—OKLAHOMA 
ComparATIVE Rates Pain By WuiTEe anp Necro Borrowers 
Number of Loans and Rate Paid By 














Cash Received Whites Negroes 
by Borrowers Number Average Number Average 
of Loans Annual Rate of Loans Annual Rate 

|. | rere 199 316.3 34 378.5 
EIS Re eee ree <2" 94 316.0 17 364.7 
REMO INGO lr G suis sasac a omen 87 238.2 8 289.2 
ES ere eT te 10 188.0 I 241.8 
Ee rer rr 43 156.2 2 180.7 





Before the passage of the Uniform Small Loan Act in Minnesota® in 1939 many 
high rate lenders operated within the state. In an investigation conducted by the 
Minneapolis Legal Aid Society in 1937 a total of 307 loans made by 208 borrowers 
were studied. The average interest rate on these loans was about 224% per annum, 
with some exceeding 1000%.® The investigation conducted by the Better Business 


“See Kans. Legis. Council, The Loan Shark Problem in Kansas (Nov. 1935) 10. 

* Gisler and Birkhead, Salary Buying in Kansas City, Missouri (1938), Appendix C, Table 2. 
® Weaver, Oklahoma’s Small Loan Problem (1938) 31. 

7 Id. at 33 (Table VII). ® Laws 1939, ¢. 12. 

* Bachelder, The Small Loan Business Unregulated (Sept. 1939) 205 ANNALS 35. 
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Bureau of Minneapolis, which extended through the period from July 1, 1938 to 
July 1, 1939, concerned 414 people and 2,784 loans. The annual interest rate charged 
varied from 33% to 1,353%- The average interest rate per loan without considering 
pyramids or renewals was 218.42%% annually.!° 

A decision handed down by the Supreme Court of Minnesota on May 26, 1939, 
contains statistics which lend general support to the accuracy of the findings of the 
above mentioned organizations. A district court appointed a receiver to impound 
the notes and documents of a loan company in Minneapolis. The following is a 
quotation from the decision of the Supreme Court showing the findings of the 
receiver after examination of the records of the loan company." 

“From examination of the books and evidences of indebtedness of defendant’s (Metro 
Loan Company) business, taken over when appointed, the receiver makes an affidavit show- 
ing the existence of 595 loans, upon which there still appears unpaid in excess of $14,000, 
although of the total sums loaned of $14,400, over $20,000 has been repaid. It is further 
shown that of these loans only four were $100 each, all the rest were in sums of $50 and 
less. The interest rate on each loan is shown. Only in five cases was it less than 100 per 
cent per annum. These five were 76, 82, 87, 94 and 96 per cent per annum. In the other 
590 loans the interest rate per annum would average well over 300 per cent, one exceeding 
1000 per cent.” 


The Better Business Bureau in Dallas, Texas, as in Minneapolis, found that 
exorbitant rates of interest were being charged. Within a ten-week period 1,000 
complaints involving 2,554 loans, totaling $55,767.23, made with 72 lending com- 
panies were filed with the Better Business Bureau of Dallas. The annual interest 
rates charged? ranged from 120% to 1131.4% with an average rate of 271.68%. 

It may be noted that studies made of the small loan problem in the Carolinas, 
Kansas, Missouri, Oklahoma, Minnesota and Texas uniformly reveal the fact that a 
vast number of the residents of those states have been burdened with immense 
interest charges levied by unregulated lenders. Perhaps this serious problem may be 
solved as the people of Minnesota hoped it would: be when its legislature passed the 
Uniform Small Loan Act in 1939. Missouri’s small loan law was made more effective 
by its legislature’s approval of several amendments in 1939 but unfortunately in the 
Carolinas, Kansas, Oklahoma and Texas opposition has been sufficient to defeat 
legislation which would relieve the plight of the borrowers of small amounts. 

10 Better Business Bureau of Minneapolis, Special Report on Investigation of High Rate Loan Companies 
in Minneapolis (1939). 


12 State ex rel. Goff v. O'Neill, 205 Minn. 366, 374, 286 N. W. 316, 320 (1939). 
72 Better Business Bureau of Dallas, The Dallas Loan Shark Fight (1938). 








COLLECTION TACTICS OF ILLEGAL LENDERS 


Jor B. BrrxHEap* 


Every usury investigation calls attention to loan sharks’ reprehensible collection 
methods. Newspapers report the more brutal cases: of a recalcitrant borrower beaten 
by thugs, or a victim committing robbery to get money to pay the loan shark whom 
he fears more than he does the law. Welfare workers tell of debt-ridden families 
going without necessities in order to meet the lenders’ harsh and ceaseless demands. 
But these are the extremes. The run-of-the-mill collection methods are bad enough. 
Collection efforts of illegal lenders are most frequently aimed at the borrower’s fear 
of losing his job. The wage earner who lives from one payday to the next, depending 
on each day’s earnings to support his family, dreads the insecurity and poverty that 
closely follows unemployment. That victim keeps paying the loan shark because he 
is afraid of being sued or having his employer notified that he is delinquent on a 
debt; through fear of garnishment and possibly losing his job because of the trouble 
garnishment proceedings would bring to his employer. 

Delinquent borrowers may be intimidated in other ways and kept in virtual 
bondage long after the original loan and lawful interest have been repaid. They may 
be afraid their credit will be jeopardized or that neighbors and friends will learn of 
their financial difficulties. On occasion, they may be frightened by threats of physical 
injury, or even of imprisonment for alleged criminal acts in connection with their 
borrowing. Many borrowers keep paying simply because they are ignorant of their 
rights. They believe the lenders’ demands are legal. This belief is strengthened 
where lenders are known to use freely the lower courts. Borrowers may not know 
of tie-ups between some justice courts and loan sharks. They do not realize some 
justices will, for the fees involved, turn their courts into little more than collection 


agencies preying upon the wage earner. 


Use of the Justice Courts 
Several years ago, magistrate courts in Kentucky cities were severely criticized for 
abetting loan sharks. A grand jury at Louisville in 1930 reported instances where 
these courts appointed loan shark collectors as deputy constables “for the sole purpose 
*LL.B., 1927, University of Kansas. Member Missouri Bar. Staff member, Better Business Bureau of 
Kansas City, Missouri. Member small loans committees of Missouri and Kansas City bar associations. 


Author (with George L. Gisler), Salary Buying in Kansas City, Mo. (Conference Personal Finance Law, 
1938), and Manual for Use of Small Loans Committees of Local Bar Associations (Junior Bar Conference, 


Am. Bar Ass’n, 1940). 
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of giving them an official status in collecting unjust debts.” The report said if a 
borrower tried to go into some courts to defend himself, the court would continue 
the case repeatedly, requiring the defendant to lose further time from work, “so tiring 
the defendant that he finally gave up in disgust and abandoned all hope of prevent- 
ing Shylock from obtaining judgment for his ‘pound of flesh’.” 

At a Kentucky legislative hearing in 1932, a Covington attorney representing a 
group of borrowers declared, “The loan sharks brag that they always get judgments 
in certain magistrate courts.” But those were the days when Kentucky was a loan 
shark paradise, before enactment of a model small loan law. Usually the outlaw 
lenders avoid courts in states where adequate small loan laws are conscientiously en- 
forced. Yet as late as 1939, one Stanley Zalewski, a notorious loan shark, was filing 
numerous cases in Kentucky magistrate courts. Zalewski was vicious and relentless 

_ in collecting. He often acted as his own attorney although he was not licensed. In 
Louisville in March, 1939, a Covington, Ky., justice of the peace testified? that he had 
helped Zalewski in about 85 “mail order” prosecutions against persons who did not 
live in the county and never appeared in court. The justice said he issued orders 
at Zalewski’s behest, tying up the wages of persons in Louisville, St. Louis, and else- 
where, and gave Zalewski summonses signed in blank. This magistrate was not a 
lawyer and had served in office only 14 months. He admitted he had exceeded his 
jurisdiction “through ignorance.” 

A county grand jury in Kansas City, Kansas, found a justice of the peace working 
hand-in-hand with a collection agency which handled usurious accounts for lenders 
in both Kansas City, Kansas, and Kansas City, Missouri. A son of the collection 
agency operator was a deputy of the court. The wages of workingmen had been gar- 
nished unlawfully, the grand jury charged. And, in the preceding 11 months, only 50 
cases had been docketed in the court, yet in that time some 600 of the collector’s cases 
were filed but not docketed. The grand jury discovered some 300 so-called stipula- 
tions and confessions of judgment secured by the collection agency, and average court 
costs of $5 per case had been collected. An extraordinary aspect of this investigation 
was that the collection agency operator was a member of the grand jury. Eleven of 
the jurors exposed and condemned the twelfth juror’s racket. The justice of the peace 
later resigned under threat of ouster proceedings by state officials. 

From the lenders’ standpoint, a friendly justice court located in an outlying town- 


2 Under the heading, Urge Reforms of Squires’ Courts, the Louisville Times, Oct. 31, 1930, printed the 
full text of the grand jury report. 

* This testimony was given at a hearing before Police Judge John B. Brachey on March 6, 1939, at the 
conclusion of which| Zalewski was held for county grand jury action. 

A year later, in March, 1940, Zalewski was convicted of mail fraud and sentenced to a year and a day 
in federal prison. The case was based on Zalewski’s efforts to collect legitimate notes a second time. 
Zalewski had bought the notes Kansas City railroad men gave an attorney for legal services. The makers 
paid the notes in full to Zalewski when he was operating in Kansas City. Later, when Zalewski moved to 
Kentucky, he began dunning the railroad men by mail, threatening to garnish their wages, and wrote 
their employers about the old notes. Evidence of this use of the mails in an effort to collect again on notes 
which had already been paid was submitted to postal authorities, resulting in the federal prosecution. 
U. S. v. Zalewski, 29 Fed. Supp. 755 (W. D. Ky. 1939). 
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ship is the ideal situation. When this set-up can be arranged, any jurisdictional 
limitations will somehow be circumvented. For instance, in Missouri counties with 
a population between 300,000 and 600,000, one of the restrictions in the state law 
concerning justice of the peace jurisdiction requires that the action must be brought 
in the justice court of the township where one of the defendants resides. In a metro- 
politan area where this restriction applies, illegal lenders have been known to arrange 
with a justice in an outlying district, 15 or 20 miles from the city, where there are 
no public conveyances or where a workingman could not conveniently appear. The 
lenders would have an accomplice who lived in the outlying township “endorse” the 
notes of borrowers. If the borrower defaulted, the lender would sue both the 
“endorser” and the borrower in the court of the outlying township. Of course the 
“endorser” never came to court, and many borrowers did not or could not appear to 
defend themselves. Usually judgment was obtained by default against both de- 
fendants. Garnishment would only be run against the borrower; the loan sharks 
would not bother their accomplice. 

Some years ago in Kentucky, outlying magistrates would also issue “bills of dis- 
covery” summoning delinquent borrowers for examination of what money, property, 
or securities they might possess. Defendants who failed to submit to this humiliation, 
or were unable to make the trip to the outlying court, would be liable to arrest and 
jail sentence for supposed contempt of court. 

In 1938, the small loans committee of the St. Louis Bar-Association found the 
loan sharks of that city filing almost all their suits in three of the twenty-eight justice 
courts. In suits against borrowers, the committee reported, these three courts “have 
seen fit to render judgments on behalf of the salary buyers in most instances. These 
judgments are rendered in complete disregard of the substantive law applicable and 
often without regard to the sufficiency of the cases made by the plaintiff in his 
proof.”* When bar committee members appealed adverse justice decisions to the 
circuit court, the lenders permitted the cases to go by default. 

In a 22-month period, prior to enactment of the Minnesota small loan law in 
1939, 1,845 suits were instituted against borrowers in the Municipal Court of the City 
of Minneapolis.5 The Minneapolis Better Business Bureau found more than half of 
these were victims of garnishment, and said in a special report® that “in a great per- 


* The jurisdiction of a St. Louis justice of the peace is coextensive with the city limits. Justices are 
paid an adequate salary, but their constables, who are often their political teammates, work for fees. 

* This report of the small loans committee dated October 24, 1938, and submitted to The St. Louis 
Bar Association, did not charge collusion between illegal lenders and the three justices in question. The 
committee said it would continue “‘its efforts to educate these Justices of the Peace in the true principles 
of the law.” However, the salary buying problem was ended in 1939 with the passage of a remedial 
amendment to the Missouri small loan law. 

®In an article concerning the small loan business in Minnesota prior to regulation, Richard H. 
Bachelder of the Legal Aid Society of Minneapolis pointed out that in Minnesota a man’s wages may be 
successively attached and kept impounded six months or more before courts could afford relief by de- 
termining the loan was usurious. Hence, a worker who could not subsist more than a few days without 
his current paycheck had to meet the lender’s demands. See Bachelder, The Small Loan Business Un- 
regulated (Sept. 1939) 205 ANNALS 35. 

® The Bureau report on an investigation of high rate loan companies in Minneapolis covered the period 
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centage of these cases the loan sharks did not comply with the statutory requirements 
in instituting their actions. In almost every instance where a default judgment had 
been entered, the borrower-defendant claimed he had not been served with a sum- 
mons and complaint.” 

When a city is ruled by a corrupt political machine, illegal lenders may curry the 
boss’s favor and even attempt to influence the courts by claiming they are “protected.” 
The attorney for a salary buyer in Kansas City tried to secure a contested continuance 
in a justice court by telling the court that the city’s political boss was back of the 
loan company. The justice wanted the borrowers treated fairly and not kept away 
from their work more than was necessary, but he was also conscious of his elective 
position. The judge granted one continuance, made inquiry, and found that loan 
sharkery was one racket not condoned by the political machine. When the cases 
came up again, the judge and the loan attorney had heated words. The judge 
forcibly ejected the lawyer from the courtroom. 

The practices described above as examples are not confined to the localities 
specified. Anywhere that loan sharkery is prevalent, some lenders will try to find 
justices of the peace who will render them favorable decisions. 

It should be said, in fairness, that many justices conscientiously follow the law to 
protect the borrowers’ rights. The writer has known a number of courts which 
would not tolerate the lenders’ usual dilatory tactics, and consistently ruled against 
the usurers.” 


Pretense of Legitimacy 


Even where lenders do not dare use the courts, borrowers still may not realize 
the loan company is doing an outlaw business. The loan office may prominently 
display a city occupation license. When a borrower protests that the interest “lug” 
is outrageous, the lender will point to his occupation license as proof that he is doing 
a legitimate business. There was a time when illegal lenders frequented back streets 
and did business from dingy offices. But the modern loan shark is likely to have 
quarters in better office buildings which house many reputable businesses. There is 
nothing furtive about the lender’s advertising,® nothing hesitant about his pursuit of 


between July 1, 1938 and July 1, 1939. It was prepared, by Charles W. Root, formerly assistant counsel 
for the Legal Aid Society of Minneapolis. 

7In recent years, this has been true of justice courts in Kansas City, Mo. The two fee justices of that 
city refused to grant unwarranted continuances and in their decisions followed the law by holding usurious 
transactions unenforceable. Both justices were lawyers, and one, J. Frank Flynn, was formerly Commis- 
sioner of Legal Aid and had in that capacity defended borrowers and understood the problem. One time 
Flynn ruled against a high-rate lender in several cases, knowing that his decisions lost for him some 300 
additional fees in cases the lender had announced he intended to file. 

® A special loan shark report of the San Antonio Bar Association dated Nov. 1, 1939, listed among the 
false statements made by lenders to borrowers: “We have paid a fee to the City of San Antonio and that 
allows us to charge more than 10 per cent a year (legal maximum in Texas).” In various cities, borrowers 
who objected to the loan sharks’ interest rates and threatened to see a lawyer about it, have been told that 
the law did not prohibit the lenders’ rates, and consulting a lawyer would do the borrower no good. 

* Some lenders operating in Oklahoma have been known to publish their illegal rates in newspaper 
advertising. 











82 Law anp CoNTEMPORARY PROBLEMS 


delinquents. The bold front deceives many people who reason, as victims have often 
said, “I thought that loan company must be all right or the law wouldn’t allow them 
to stay in business.” 


Threats of Legal Action 


Just the threat of suing, with no intention of taking the case to court, will! frighten 
many borrowers—people who had never been in court and feel that “being in trouble” 
in court is a disgrace. Attorneys who have helped victims of usurers know how 
hard it is to convince a man that he should quit paying, and that if the case is taken 
to court the trial will not be a disgraceful ordeal for him but an opportunity to assert 
his rights. 

One operator of a chain of high-rate money lending offices once told the writer 
how he used the threat of garnishment. He would not risk attracting the attention 
of public officials by filing many suits. He garnished a select few of his borrowers. 
For instance, after lending money to many workers in a particular packing house, 
he would sue two or three borrowers the day after they became delinquent. The 
word would soon get around the plant that this lender meant business and all the 
borrowers would keep up their payments to avoid having their checks attached. 

Faked printed matter simulating legal process is not unusual in loan shark collect- 
ing. A folded paper can be dated and numbered to resemble a court summons, and 
bear a headline in red ink, “Garnishee Demand and Supplementary Notice.” Legal 
verbiage and bold type may threaten: 


“Take Notice: That your FAILURE to PAY the foregoing Debt Within 5 Days or 
Make SATISFACTORY SETTLEMENT DIRECT WITH YOUR CREDITOR will 
cause SUIT to be PROSECUTED and LEVY to be made on aforesaid Earnings, Wages, 
Incomes, Credits, Chattels and Property to SATISFY said DEBTS AND COST OF 
SUIT.” 


Bar association committees have known borrowers who, when handed such docu- 
ments, thought their wages had been garnished. 

When lenders demand payment by mail, some of their collection letterheads are 
designed to break down the borrowers’ resistance. The collection department of a 
Missouri lender used the impressive name, “International Creditors Collection Asso- 
ciation.” Printed alongside was the statement: 


“We Garnishee Salaries and Wages. We Execute Judgments. We force the Debtor 
Into Court on Supplementary Proceedings. It Costs Less to Pay Honest Debts Than to 
Avoid Them. Ignorance of the Law Excuses No One. We Report Credit Standing of 
Individuals to Merchants in General.” 


There is the usual threat of legal proceedings and advice about the folly of dodg- 
ing “honest debts” (referring, probably, to a loan at 240% interest per annum). The 
signatures on such letters often appear over the words, “attorney” or “legal depart- 

















Coxtection Tactics oF IntEGAL LENDERS 83 


ment.” It is also suggested that the borrower’s credit standing with merchants may 
be impaired,?° 


Direct Appeal to Employers 


A collection letter may threaten to jeopardize the borrower’s job by enclosing a 
copy of a postdated letter addressed to the victim’s employer. The borrower is warned 
that if he does not pay, the original of the enclosed letter will be sent to his employer. 
When a lender does write to a company official about an employee’s delinquency, 
nothing is said of the nature of the obligation. The appeal is to the employer’s fair- 
ness in helping to collect a just debt. The lender will write: 

“If it is not an intrusion upon you we would greatly appreciate it if you take this 


matter up with this party relative to effecting a settlement. . . . It is only because this man 
has failed to comply with the terms of his contract that we appeal to you.” 


The employer does not know that this creditor’s “grievance” is based on a loan 
at 240% interest or more. The company wants its employees to meet their obligations. 
The lenders know that many wage earners are reluctant to discuss personal affairs 
with their superiors and will not burden company officials with stories of their 
troubles. 

A public utility company official who received a lender’s appeal for assistance took 
the very action the lender wanted. The official wrote the employee, telling him about 
the letter received, and concluded, “You appreciate that the officials of this company 
do not want such matters to reach them and it will be to your interest to settle the 
matter in some manner without having it reach the company officials again.” Few 
employers, however, will knowingly aid an outlaw lender. When an anti-loan shark 
campaign exposes the money-lending racket preying on working people, almost all 
companies give whole-hearted support to the drive and help the oppressed employees 
every way they can. 


Collection Tricks and “Chasing” 


Subtle collection methods can be effective. One lender hired a very attractive 
young woman, decidedly blond, to visit borrowers at their jobs. She talked to the 
men in a low, confidential tone, nicely asking them to pay their debt. She was not 
at all the typical bill collector. Co-workers of the borrower saw only a pretty girl 
calling on the man at his office or plant. After one or two visits, co-workers became 
curious and asked the borrower about his new girl friend. The embarrassment of a 
married man and the difficulty of explaining the secretive visitor to friends can well 
be imagined. A borrower might pay as quickly to prevent further visits from the 

2°In some cities, illegal lenders subscribe to credit reporting services and use the credit bureau’s 
collection department. In this situation, a borrower’s general credit standing may be affected if he fails 
to pay a loan shark. In other cities, credit bureaus will not accept loan shark memberships, and in some 
cities they have publicly announced that defaults on usurious loans would not affect credit standing. But 


in the absence of such announcement, most borrowers would assume the lender was able to execute his 
threat to damage credit. 
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pretty girl as he would to avoid the loud or belligerent collector who bothered him 
on the job. 

Collections may be continued by a trick as simple as that of “switching” used by 
chain loan-shark offices which have two or more branches in one city. When a 
delinquent borrower protested that he had already paid back too much on his loan, 
a manager could suggest, “Go to the XYZ loan office and borrow enough to pay off 
this debt. They'll let you have the money right away. I’ll even call up the XYZ and 
recommend you to them.” Thus borrowers unknowingly go from one branch to 
another of the same loan outfit. They are not so reluctant to continue the weekly 
renewals on the “new” debt, feeling obliged to return at least the principal borrowed 
from the second office. 

Almost all illegal lenders “chase” delinquent borrowers relentlessly. They tele- 
phone a man at any hour at his work or at home. They call at his house. They may 
interview his neighbors. They may telephone a neighbor and ask that the borrower 
be called to that phone on the pretext that the borrower’s line is out of order. They 
often send collect telegrams and special delivery letters late at night to awaken the 
borrower with a demand for payment. 

The owner of a loan-shark chain with headquarters in Atlanta once wrote a 
lengthy letter of detailed instructions to a new branch manager. He offered this 
advice under the title, “Delinquents and Chasing”: 

“You should endeavor to collect old accounts by conscientious and systematic chasing. 
. .. Appeal to the better part of the delinquent customer. . . . Get a clientele that wants to 
pay just because it is right to pay.” 


The loan operator wrote that he did not believe in “forcing” (suing) collections, 


“but could always do very well in my personal manner in handling the delinquent cus- 
tomers. . . . I would not wait for two days before seeing them. Telephone them the 
evening of the day they fail to come in. Your collector should be diplomatic enough to 
visit the home of a delinquent customer as many times as it is necessary to collect the 
account without having any trouble. Your collector should always be a gentleman. . . .” 


Duress by Garnishment 


The wisdom of being a gentleman comes to many outlaw lenders by bitter ex- 
perience. Even when they have had a workable usury subterfuge and some pretense 
of legitimacy, they often extorted payment with collection tactics so oppressive they 
were enjoined as public nuisances. In various places they have been charged with 
third-degree robbery, banding to commit a felony, mail fraud, extortion, and obtain- 
ing money under false pretenses. Loan sharks invoke criminal charges and the 
wrath of public officials on themselves by inhuman persecution of delinquent bor- 


rowers. 

Several years ago in Kansas, outlaw lenders so often ran garnishments that many 
borrowers were discharged from their jobs. Such objectionable collection methods 
resulted in the attorney general’s intervention to suppress the loan sharks by injunc- 
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tion.? The attorney general alleged the lenders charged interest of from 240 to 520%, 
per annum and that “wage earners are in almost every instance compelled, through 
fear of losing their jobs as a result of possible garnishment proceedings threatened or 
so brought by defendants, to pay and continue to pay such usurious interest.” De- 
murrers to the petitions were sustained, and the attorney general appealed to the 
Kansas Supreme Court. That court held the unlawful practice of usury may, upon 
“sufficient aggravation,” be suppressed by the state by injunction. 


“Polite” Methods Objectionable 


Kansas loan sharks evidently took the “sufficient aggravation” phrase in the 
court’s opinion to mean their former wholesale garnishments which caused borrowers 
to lose their jobs. After that decision, most of the Kansas lenders became quite 
gentlemanly. Seldom were victims sued or openly threatened with legal proceedings. 

In 1936, however, another attorney general of Kansas sought to enjoin a “polite” 
loan shark, the Public Finance Company of Wichita,’* which admitted charging 
rates upward of 150%, but contended the state did not establish “sufficient aggrava- 
tion” for injunctive relief. The lender asserted borrowers were not harassed or 
garnished, and the business was not conducted in a manner offensive enough to 
amount to a nuisance.'* The trial court denied the attorney general’s application, 
but the Kansas Supreme Court in 1937 reversed the trial court and granted the in- 
junction. The Supreme Court commented on the practice of requiring the borrower 
to sign documents purportedly waiving his legal rights, and that pressure was applied 
to the delinquent borrower by veiled threats. Such collection tactics, said the court, 
“may be as effective upon him and as disastrous as though the effort to force him 
to pay had been proceeded with in a ruder manner.” 

After this decision, the rude manner came back in vogue with some Kansas 
lenders. L. R. Polan, Wichita branch manager for a high-rate chain, was convicted 
in 1939 of disturbing the peace’* when his collection tactics resulted in a borrower 
losing his job. Polan telephoned at frequent intervals to a grocery store where the 
borrower worked. The grocer had to discharge the employee so the store phones 
would not be tied-up. In another case in 1940, Polan was fined for assault and 
disturbing the peace.?® 


12 State ex rel. Smith v. McMahon, 128 Kan. 722, 280 Pac. 906 (1929). 

12 State ex rel. Beck v. Basham, doing business as Public Finance Co., 146 Kan. 181, 70 P. (2) 24 
(1937). 

38 The Kansas Supreme Court observed caustically that this argument “appears to be predicated upon 
the view that statutes of this state designed for the public good and evidencing long-continued public 
policy may be openly and notoriously violated with impunity so long as the violator is pleasant and 
gracious in his manner of violating the statutes.” 70 P. (2d) 24, 26. 

**Tn the complaint filed in the Police Court of the City of Wichita on October 2, 1939, the complainant 
charged that Polan “‘did disturb the peace and quiet of C. A. Trissal by repeatedly calling and threatening 
to call him by telephone.” After conviction in police court, Polan appealed to the district court where a 
jury found him guilty. 

*5Tn this police court complaint, sworn to on June 27, 1940, Edwin Smith, a credit union secretary 
who was attempting to aid a member in settling an alleged indebtedness to Polan, charged that Polan “did 
assault, and disturb the peace of, and drew a deadly weapon, to wit: a black jack on Edwin Smith.” 
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Strong-Arm Collectors 

Many lurid stories of violence to borrowers were published when Thomas E. 
Dewey, as special prosecutor, made a loan-shark drive in New York in 1935. News- 
papers declared the underworld had moved into the profitable field of “6 for 5” loan 
sharkery. For a loan until next pay day, whether it was two days or two weeks 
away, working people paid back $6 per $5 borrowed. 

Organized gangdom used its thugs to force collections by beatings, kidnapping, 
and threats of mayhem. “Collection mobs” of two or more strong-arm men promptly 
visited borrowers who missed a payment. A transit motorman, delinquent to loan 
sharks, was accompanied to the end of his car line by four collectors, who beat him 
severely.'® A technical engineer in a Radio City broadcasting studio was slugged by 
loan-shark collectors who called on him at the radio station.17 A Negro testified he 
was afraid to go home because loan-shark collectors might be waiting for him. In 
fear of gangster collectors, another victim left the city, abandoning his family and 
his job. A number of known racketeers were convicted in the Dewey campaign, 
but the sporadic unlicensed loan racket continues in New York. Newspapers say 
that since 1936 money sharks have been responsible for some 17 murders in New 
York City, either from violence done to borrowers or internecine squabbles among 
the racketeers themselves.?® 


Threats of Criminal Prosecution 


Although violent and murderous collection tactics are isolated, lenders can be 
almost as ruthless in threatening to prosecute and imprison a debtor. Provisions in 
some of the salary buying instruments give lenders this club. When the loan shark 
purports to buy wages at a discount, the borrower may sign an agreement to collect 
his wages not for himself, but acting as an agent for the lender. If a man fails to 
bring in his wages and renew his loan, the lender may accuse him of converting 
money belonging to the lender, and threatens to have the borrower arrested for 
embezzlement. 

Another criminal prosecution scheme is to have the borrower sign a bank check 
when he receives a loan. The check covers principal and interest. It is drawn on a 
bank in which the borrower knows he has no account, but the lender says the check 
is merely “security,” will not be cashed, and will be returned to the borrower when 
the loan is paid. But if the borrower defaults, the lender may endorse the check and 
present it to the bank. The bank, of course, refuses payment. Then the lender, hold- 
ing the borrower’s check marked “no account,” can threaten to prosecute on bad 
check charges if the victim does not pay. 

A lender in Kansas City who used this check device was foolish enough to send 
some of his collection threats by mail. Evidence of the racket was presented to postal 
authorities. The lender who had intimidated so many with bogus check prosecutions 


1®©N. Y. American, Nov. 7, 1935. 17N. Y. American, Dec. 6, 1935. 
18 N. Y. Bronx Home News, Dec. 3, 1935. 2°N. Y. Journal and American, Feb. 19, 1940. 
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grovelled when he was threatened with extortion charges under the federal laws. 
He told the inspectors he would kill himself before he would stand trial. He quit 
the loan shark business, and the authorities closed the investigation without charges 
being filed. 

Investigation of auto loan usurers of New York uncovered instances where bor- 
rowers were threatened with prosecution. Borrowers had been induced to sign false 
affidavits to get money, and later were threatened with prosecution for swearing to 
untrue statements in these documents. Some “gorilla” collection tactics were also 
reported. Sometimes the motor cars pledged by delinquent borrowers were seized 
unlawfully.?° é 

Leo Ritter, president of the Pacific Finance Corporation, a New York auto loan 
company, pleaded guilty of usury in May, 1940. When the Ritter case was being 
publicized, Attorney General John J. Bennett, Jr., of New York said his office was 
deluged with persons hard pressed by collection tactics of the loan company.” This 
happens many times in large cities. An outlaw lender may do business for some time 
without borrowers knowing it is a racket, until the publicity accompanying a prosecu- 
tion or anti-loan-shark campaign educates the victims. And, conversely, a number of 
campaigns to relieve loan-shark victims and suppress outlaw lenders are directly 
attributable to the public indignation aroused by the lenders’ brutal and oppressive 
collection tactics. 

Collection tactics of illegal lenders are found to be fairly standardized all over the 
country. This may be partly due to the chain companies which operate in many 
states, but chain office managers are allowed considerable latitude in adapting their 
practices to local conditions. Yet their methods differ more in degree of oppression 
than in variety of schemes to enforce collections. 

2°See The Campaign Against Auto Loan Usurers im New York State by John J. Bennett, Jr., Attorney 


General of the State of New York, and Benjamin Heffner, Assistant Attorney General (Conference On 
Personal Finance Law, 1940). *2'N. Y. Herald-Tribune, May 3, 1940. 








LEGAL TECHNIQUES FOR COMBATING 
LOAN SHARKS' 


Cartes S, Ketty* 


The ultimate objective of law enforcement in the small loan field is the permanent 
suppression of the business of making illegal small loans rather than the imposition 
of penalties upon isolated instances of law breaking. The value of particular remedies 
and the wisdom of bringing criminal prosecutions or civil actions of particular types 
depend upon the degree in which they tend to achieve this result. 

Permanent suppression of the illegal small loan business will be aided or retarded 
in any particular state according to the number and variety of the legal techniques 
available for the purpose. The available facilities of this nature differ widely in the 
various states. In those states which have enacted adequate small loan laws? perma- 
nent suppression may be accomplished.* But, inasmuch as illegal lending naturally 
flourishes most vigorously in states where effective small loan laws do not exist, its 
suppression must necessarily be accomplished to a considerable extent by the use of 
remedies other than those provided by small loan laws. The number and variety of 
these independent remedies are sufficient in most states to make possible substantial 
curbing if not permanent elimination of illegal lending when employed with a 
discrimination growing out of an understanding of the nature of the problem to be 


solved. 
*LL.B., 1925, University of Minnesota. Member of the Illinois and Minnesota bars. Counsel, House- 


hold Finance Corporation. 
The author wishes to acknowledge the assistance of Robert A. Crane of the Illinois Bar in the 


preparation of this article. 

* Due to limitations of space, citations to particular statutes and other documentary material have been 
omitted in some cases. Such citations and more complete treatment of many matters herein touched upon 
may be found in one or more of the following: Camaier, PersonaL Finance Laws (Am. Ass’n of Per- 
sonal Finance Cos., 1938); HusacHex, ANNOTATIONS ON SMALL Loan Laws (Russell Sage Foundation, 
1938); Younc, PERsoNAL FinaNcE CoMPANIES AND THEIR CrepiT Practices, (Nat. Bur. Econ. Res. 1940) 
33-35; Horack, 4 Survey of the General Usury Laws, supra p. 36 and the accompanying chart, pp. 48-53; 
Report of the Special Committee of the International Association of Governmental Labor Officials on the 
Enforcement of Laws Against Loan Sharks (U. S. Dep’t Labor, Bur. Labor Statistics, 1940), summarized 
without citations in (1940) 50 Mon. Las. Rev. 1051. 

? A majority of the states have adequate small loan laws. They are cited and evaluated in other articles 
in this symposium. 

* No kind or amount of law enforcement will stop the borrowing of small sums of money at high and 
illegal rates of charge unless legitimate sources of loans are provided for classes of borrowers now served 
only by loan sharks. This necessitates the authorization of charges which are sufficiently high to permit 
such loans to yield profits, but which nevertheless may be a small fraction of those now charged by loan 
sharks. Hence, the discussion of effective law enforcement in this paper is qualified by recognition of the 
fact that permanent solution of the small loan problem requires establishment of legitimate sources of credit 
under regulatory laws such as the small loan laws. 
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NATURE OF THE PROBLEM 


It would be natural to inquire why the borrower cannot protect himself by invok- 
ing whatever rights and defenses the usury laws give him. If a loan contract is 
usurious, it is often assumed without question that the usury law will provide a 
sufficient remedy. In practice, usury laws have failed to do so in this field of lending.* 

The lending of small sums illegally to wage earners as a substantial business is of 
relatively recent origin.© Usury laws, which have existed for more than 300 years 
without any substantial change in form, do not provide a means to cope with this 
new problem. Borrowers of small sums do not possess the reserves of money neces- 
sary to pay lawyers or the time to appear in court to defend themselves. They are 
dependent upon their daily wages for a living. Usury laws were designed to regulate 
relations between lenders and borrowers who stand in something approaching an 


equal bargaining position. The rights and remedies provided by these laws are mild 


in nature and they do not become effective except as the result of affirmative action 
by the borrower or someone acting on his behalf. 

There is a general realization that the relations between wage earner debtors and 
those from whom they borrow have created a social problem. But there seems to be 
only limited public appreciation of the relative helplessness of the borrower and the 
consequent necessity that representatives of the public interest themselves on his 
behalf if the public interest is to be adequately protected and a solution of this social 
problem achieved.® 


‘In granting injunctive relief at the suit of the state against the continuation of a usurious wage buying 
scheme, the Supreme Court of Kansas in the following language held the remedies of the individual 
borrowers under the usury law were inadequate: “But, according to plaintiffs’ allegations, the truth of 
which is conceded by the demurrers, this statute is systematically set at naught by the defendants. Between 
money lender and borrower, of course, it is altogether ineffective until invoked in some lawsuit. And 
according to the plaintiffs’ allegations such a lawsuit will not arise once in every hundred times the 
usurious toll is taken from the wages of his victim. The wage earner has no time to attend court nor 
means to employ a lawyer to invoke the defense to the usurer’s claim accorded by this statute. He must 
earn wages every working day to support his family. If garnishment proceedings are instituted which 
will bring his employer into court on matters of no concern to that employer, the unfortunate debtor is 
discharged. This dread consequence to the debtor can only be avoided by continued submission to de- 
fendants’ usurious exactions. 

“.. . In the situation portrayed by plaintiffs, it is perfectly obvious that for the hundreds of indigent 
debtors held in’ financial peonage by defendants the remedy supplied by law is pitifully inadequate; . . .” 
State ex rel, Smith v. McMahon, 128 Kan. 772, 280 Pac. 906, 66 A. L. R. 1072 (1929). 

® See NucENT, ConsuMER CREDIT AND Economic \STaBiLity (Russell Sage Foundation, 1939) c. III. 

° The principles underlying the right of intervention of public authorities for the purpose of pro- 
tecting the public welfare have been best stated by the United States Supreme Court in the landmark 
case of In re Debs as follows: “Every government, entrusted by the very terms of its being with powers 
and duties to be exercised and discharged for the general welfare, has a right to apply to its own courts 
for any proper assistance in the exercise of the one and the discharge of the other. . . . The obligations 
which it is under to promote the interest of all and to prevent the wrongdoing of one resulting in injury 
to the general welfare is often of itself sufficient to give it a standing in court.” 158 U. S. 564, 584 (1895). 

The Supreme Court of Tennessee has applied these same principles to the loan shark situation in the 
following !anguage: “The near relation between the economic and social structure and impecunious bor- 
rowers is such as to authorize measures for the protection of that helpless class from the consequences of 
their stupidity, folly, or helplessness. Their injurious exploitation by persons who lend money is calculated 
to increase poverty and spread mendicancy and so injure the public.” State ex rel. v. Family Loan Co., 
167 Tenn. 654, 73 S. W. (2d) 167 (1934). 
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This helplessness of the borrower arises from the extreme disparity in the relative 
economic positions of lenders and borrowers of small sums and the practical inability 
of such borrowers to protect themselves after the contracts have been signed.” In 
this respect the wage earner borrower is distinguishable from the typical borrower 
for commercial purposes, who is sufficiently strong economically to avoid being 
seriously imposed upon. The typical consumer borrower is pathetically incapable of 
securing a fair bargain at the outset. He is usually ignorant of the rights accorded 
him by law after he has become indebted. He lacks the time and money necessary 
for an effective insistence upon those rights of which he may be aware. He is con- 
stantly reminded by the lender that any defensive move on his part will be attended 
with disastrous consequences to himself. The lender can and will retaliate by gar- 
nisheeing his wages (which often results in loss of his job),® by seizing his property, 
by injuring his reputation and peace of mind through repeated dunning visits, letters, 
and telephone calls, not only to himself but to his friends, relatives, and employer, 
and by innumerable other methods. He must even fear the loss of the source of 
credit available through the loan shark. His lack of information, his inability to 
fight, and his precarious economic position make yielding to the usurer’s demands 
appear preferable to facing the seemingly overwhelming consequences of defiance.® 

The weakness of borrowers has been viciously exploited by the modern loan 
shark.?° As a class, these lenders are notorious for their continued and deliberate 
defiance of law and their disregard for the consequences of their anti-social practices. 
In many communities their operations have created such a drain upon the resources 
of large numbers of wage earners that the general standard of living has been mate- 
rially reduced. The degenerative consequences of such situations concern not only 
the individuals involved, but the entire community. In view of these consequences, 

* “Tn the very nature of things, such borrowers are frequently illiterate, often inexperienced, and usually 
as a result of ignorance, inexperience, poverty, or necessity incapable of defending themselves against 
wrongful, oppressive, fraudulent, or extortionate exactions by the lender.” Liberty Finance Co. v. Catterton, 
161 Md. 650, 158 Atl. 16 (1932). See also In re Home Discount Company, 147 Fed. 538 (D. C. Ala., 
1906); Shaw v. Fox, 55 S. W. (2d) 11 (Ky. Ct. App., 1932); Commonwealth v. Donoghue, 250 Ky. 343, 
63 S. W. (2d) 3, 89 A. L. R. 819 (1933); Ravitz v. Steurele, 257 Ky. 108, 77 S. W. (2d) 360 (Ct. App., 
1934); State ex rel. v. Family Loan Co., supra note 6; Cotton v. Cooper, 209 S. W. 135 (Tex. Com. App., 
1919). ® See In re Home Discount Co., and Cotton v. Cooper, supra note 7. 

* See an article in the Atlanta Journal, Nov. 24, 1940, in which conditions caused by loan sharks in 
Georgia are described. Quoting from a report made by Attorney General Ellis Arnall to Governor Rivers, 
the article contains the following statement: ‘The public generally has been reluctant to co-operate because 
most victims of the ‘loan shark racket’ apparently are afraid to disclose facts for fear that interest rates 
will be increased on their obligations or that they will be ‘blacklisted’ and also on account of the policy 
of employers firing their employes when demand is made on them to pay their employes’ financial obli- 
gations. Many anonymous complaints which are of no value as evidence indicate this fear on the part of 
victims, and other victims, while giving information, refuse to become witnesses, execute affidavits or 
testify in an action against the loan company.” See note 6 supra, and Birkhead, Collection Tactics of 
Illegal Lenders, supra p. 78. 

*° The term “loan shark” in recent years has come to mean a money lender who makes illegally high 
charges to necessitous, ignorant, or gullible wage earners and other persons of moderate income. This 
term and “illegal lender” are used in that sense in this article. 

*2 Supra note 9. The article again quotes from the Attorney General’s report as follows: “It is also 
found that the method of operation employed by such companies is undesirable and detrimental to the 
public welfare.” 
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it is not possible to conclude that such lenders justify their existence by contributing 
a valuable service; to the contrary their excesses add to rather than subtract from the 
sum total of economic maladjustment.” 

The suppression of abuses in the field of consumer lending is thus a matter of 
proper and necessary public concern just as is the suppression of crime or of other 
anti-social conduct. Public authorities have a consequent duty to take whatever 
action may be necessary to minimize these abuses. As has been well said: 


. the ruling . . . that the exaction of usury is a mere contractual matter of no concern 
to anybody but the parties themselves, is imperatively in need of revision in the light of the 
complex social and economic conditions brought about by the industrial development i in 
the last century since that doctrine was announced.”18 


Adequate accomplishment of this duty on the part of public authorities depends 
upon an understanding of the many devices used by loan sharks to escape the impact 
of usury and other laws. The usurious character of loan shark contracts is almost 


invariably concealed.** 


“If an express stipulation for the repayment of the sum advanced be indispensable to 
the existence of usury, he must be a bungler indeed, who frames his contract on such terms 
as to expose himself ta the penalties of the law.”15 


Many of the innumerable devices used for this purpose are designed to conceal 
the fact that the particular transaction is a loan of money. A favorite is the device of 
casting the loan in the form of a purchase or sale of wages, merchandise certificates, 
insurance policies, or various other kinds of property, the purpose being to require 
treatment of the profit from the transaction as resulting from the purchase or sale 
rather than as interest. These devices fail when the true nature and intent of the 
transaction is demonstrated, inasmuch as courts will disregard the pretended form 
and apply the usury laws if the transaction is in fact a loan.1® Sometimes such devices 
also run afoul of laws other than those regulating interest, such as those concerning 
insurance or the sale of securities. One such device has been held to violate the 


Kansas Trading Stamp Act.!* 


12 See article by Joseph A. Padway, Counsel, American Federation of Labor, Minnesota Supreme Court 
Deals a Death Blow to the “Loan Shark,” (1939) 46 AM. FEDERATIONIST 975. 

28 State ex rel. Smith v. McMahon, supra note 4. See also note 6, supra, and Georgia v. Tennessee 
Copper Co., 206 U. S. 230 (1907); U. S. v. American Bond & Mortgage Co., 31 F. (2d) 448 (D. C. Ill. 
1929), aff'd, without discussion of this point, 52 F. (2d) 318 (C..C. A. 7th, 1931); People v. Tool, 35 
Colo. 225, 86 Pac. 224, 6 L. R. A. (N.s.) 822 (1905); Trust Co. of Georgia v. State, 109 Ga. 736, 36 S. E. 
823 (1900); State v. Lindsey, 85 Kan. 79, 116 Pac. 207 (1911); Commonwealth v. McGovern, 116 Ky. 
212, 75 S. W. 261 (1903); Repass v. Commonwealth, 131 Ky. 807, 115 S. W. 1131 (1909) 21 L. R. A. 
(N.s.) 836 (1909); Kentucky State Board of Dental Examiners v. Payne, 213 Ky. 382, 281 S. W. 188 
(1926); State v. Pacific Express Co., 80 Neb. 823, 115 N. W. 619 (1909); State v. C. B. & Q. R. R., 88 
Neb. 669, 130 N. W. 295 (1911); State ex rel. McCarter v. Firemen’s Insurance Co., 74 N. J. Eq. 372, 73 
Atl. 80 (1909); State v. Newark Milk Co., 118 N. J. Eq. 504, 179 Atl. 116 (1935). 

14For a discussion of evasive devices see HUBACHEK, op. cit. supra note 1, pt. III; and Collins, Evasion 
and Avoidance of Usury Laws, supra p. 54. 

15 Chief Justice Marshal! in Scott v. Lloyd, 34 U. S. (9 Pet.) 418 (1835). 

16 FIUBACHEK, Op. cit. supra note 1, at 152 ef seq. 

27 State v. Buchman, ror P. (2d) 885 (Sup. Ct. Kan. 1940). 
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Where the transaction is admittedly a loan, other devices are employed to conceal 
the fact that all or a part of the charges paid by the borrower or received by the lender 
are interest. Such concealment is often attempted, for example, by disguising the 
excessive charges as fees for supposed brokerage services performed by purportedly 
independent third persons who actually serve the lender, or by taking two notes (one 
for the actual principal with legal interest on which suit may be brought, and the 
other for the excessive portion of the charges), or by incorporating in the ostensible 
principal of the notes amounts representing excessive charges. 

A current scheme involving attempted concealment of the nature of the charge is 
the device of providing in consideration of a special “hazard” fee for a release of the 
borrower’s obligation to repay in the event of the occurrence of a specified con- 
tingency, such as the borrower’s death or the destruction of collateral security. This 
device seeks to take advantage of the principle that interest limitations do not apply 
if a loan is not repayable in all events.1® But it fails to accomplish this purpose if the 
occurrence of the contingency is so unlikely or the contingency itself is so unrelated 
to the hazards normally incident to debtor-creditor relationships as to render the con- 
tingency illusory. The Pacific Finance Corporation operating in the state of New 
York was recently required by a court decree to refund to borrowers approximately 
$250,000 of interest overcharges resulting from the use of this device.!® Such contracts 
may also fall within the statutory definitions of insurance contracts and render the 
lender subject to penalties provided for engaging in the insurance business without a 
license.?° 

Still other less ingenious devices are designed to conceal acts of outright fraud 
or chicanery, such as short changing the borrower at the time the principal is 
advanced or falsifying the records of periods or amounts involved. 

Any given contract may include more than one of these devices. Courts will 
always receive oral evidence to prove the usurious or other illegal character of any 
contract of loan, regardless of the method adopted to conceal the fact of illegality.?* 


. .. where the contract is in truth for the borrowing and lending of money, no form 
which can be given to it will free it from the taint of usury, if more than iegal interest 
be secured... . 

“Courts, therefore, perceived the necessity of disregarding the form, and examining into 


the real nature of the transaction. If that be in fact a loan, no shift or device will protect 
it.”22 


18 HUBACHEK, op. cit. supra note 1, at 163. 

1°See N. Y. Times, Apr. 23, 1940; N. Y. Herald Tribune, May 3, 1940; an unreported decree 
entered by Justice Miller in People v. Pacific Finance Corporation (Sup. Ct., N. Y., Apr. 22, 1940); and 
Bennett and Heffner, The Campaign Against Auto Loan Usurers in New York State (Conf. on Personal 
Finance Law, 1940). The Pacific Finance Corporation referred to should not be confused with the com- 
pany of the same name operating in California or other identically named organizations operating elsewhere. 

2° See Annotations and the cases therein cited in 35 A. L. R. 1039, 63 A. L. R. 726, and 100 A. L. R. 
1454, and the close cases of Att’y Gen. ex rel. Monk v. Osgood Co., 249 Mass. 473, 144 N. E. 371, 35 
A. L. R. 1037 (1924); M. K. & T. Trust Co. v. McLachlen, 59 Minn. 468, 61 N. W. 560 (1894); and 
Ollendorff Watch Co. v. Pink, 279 N. Y. 32, 17 N. E. (2d)' 676 (1938). 

#1 FIUBACHEK, op. cit. supra note 1 at 152 et seq. 

*2 Supra note 15. 





_ 














LecaL Tecunigues Acainst Loan SHARKS 93 


Proof of the essentially usurious character of such devices is simplified when they 
have been repeatedly used. Isolated transactions of these unusual types may be bona 
fide and based on expedient reasons but there can seldom be any reason to resort 
continuously to such cumbersome methods except to avoid usury laws. Thus the 
mere showing of continuity will be accepted as evidence of the real intention of the 
lender.?* 

Evasive devices of loan sharks are not limited to contractual manipulations but 
they extend also to the adoption of forms of business organization and methods of 
doing business adapted for the same protective purposes. Loan shark organizations 
are carefully planned to minimize the possibility of effective punitive action. They 
are frequently interstate in character, thus facilitating prompt transfer of persons and 
assets from state to state to minimize the possibility of arrest, sequestration of assets, 
and service of civil process. The identity of the principals is often concealed and 


business is carried on through agents, perhaps operating under unregistered trade 


names. When information as to the ownership or personnel of the business must be 
recorded publicly, the names of dummy owners or managers are used. 

In proceeding against loan sharks prompt and decisive action is necessary to pre- 
vent nullification of efforts through removals across state lines. Inasmuch as it is 
usually futile to prosecute subordinates, who are often well paid to submit to punish- 
ment, it is necessary to determine the true identity of the principals and to bring 
pressure to bear upon them directly. 


Lecat TECHNIQUES 


In order to achieve a maximum degree of effectiveness with the greatest economy 
of time and money, law enforcement efforts should be based upon a use of those of 
the following legal techniques which give the greatest promise of putting an im- 
mediate and permanent stop to the activities of the loan shark. The typical loan 
shark continues in business solely to make money. He will go out of business just 
as soon as the prospect of profit disappears or the personal danger of criminal prosecu- 
tion and imprisonment becomes so great as to overcome the desire for profit. Con- 
sequently, the use of remedies which tend to eliminate profits as well as those which 
tend to place the loan shark personally in criminal jeopardy will most effectively 
accomplish the suppression of illegal lending. 

The statutes most frequently violated by loan sharks are, of course, those regulat- 
ing the rights of debtors and creditors. In the absence of statute, loan contracts are 
not limited as to permissible rates of charge.2* Nearly every state, however, has 
enacted statutes dealing with interest limitations and other aspects of money lending. 
These include (1) usury laws, (2) wage assignment laws, (3) chattel mortgage laws, 
(4) property and wage exemption laws, (5) small loan laws, and (6) miscellaneous 
laws regulating various particular types of lending, such as credit union laws, indus- 
trial banking laws, and general banking laws. In special circumstances of the kinds 


28 HUBACHEK, Op. cit. supra note 1, at 154. * a7 RAG OL, 203; 
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previously mentioned, other laws, such as insurance laws, security laws, and trading 
stamp laws, are applicable. Not all of these laws are in force in every state, but some 
at least are in effect in practically every state. 

The usury laws not only fix maximum rates of interest but usually prescribe 
remedies available to the victim. These remedies are designed (a) to relieve the 
borrower from the necessity of paying interest in excess of the legal rate®® or any 
interest whatever in some instances;?* (b) to permit the borrower to offset the 
amount of excessive payments made by him, or multiples thereof, against the amount 
otherwise recoverable by the lender;?7 (c) to permit the borrower to recover excessive 
interest payments made by him, sometimes with an additional increment of one or 
two times the amount of the excessive payments;?® and (d) to permit the borrower 
to recover principal payments made by him.?® In some states, if excessive charges 
have been contracted for or received, the entire contract of loan is rendered void, both 
as to principal and interest.° A few statutes authorize equitable relief at the instance 
of the borrower,®! which may sometimes be obtained in the absence of statutory 
authorization where the excesses of the lender have been so great as to warrant the 
interposition of equity.2* Some statutes permit the granting of relief similar to 
declaratory judgment upon the petition of the borrower** and this kind of relief may 
sometimes be obtained under independent statutes or procedures. Some states 
impose criminal penalties upon the taking of usury.*5 

Where the common device of casting loans in the form of wage purchases is used, 
or where wage assignments are taken as security, statutes relating to wage assign- 
ments come into play.*® They customarily impose various limitations upon the 
amount of wages subject to effective assignment and upon the formalities of such 
assignments, as well as prescribing the time within which assignments must be filed 
with employers in order to be valid. Illegal assignments are often rendered totally 
void, and are sometimes attended with criminal consequences.** In some states loan 


*5 See the statutes of Del., Ind., Kan., Ky., La., Md., Mass., Mo., Nev., Ohio, Pa., Tenn., Vt., and 
W. Va. 

26 See the statutes of Ala., Ariz., Calif., D. C., Fla., Ga., Hawaii, Idaho, Ill., Iowa, Mich., Miss., Mont., 
Neb., N. J., N. Mex., N. C., N. D., Okla., S. C., S. D., Tex., Va., Wash., Wis., and Wyo. 

27 See the statutes of Ala., Ariz., D. C., Ga., Hawaii, Ind., Kan., Mass., Mo., Neb., N. J., N. Mex., 
N. C., Ohio, Okla., S. C., S. D., Wash., and Wyo. 

8 See the statutes of Ariz., Calif. Del, D. C., Fla., Ga., Idaho, Kan., Ky., La., Md., Minn., Miss., 
Mo., Mont., N. Mex., N. Y., N. C., N. D., Okla. Pa. S. C., S. D., Tenn., Tex., Utah, Vt. Va., 
W. Va., and Wis. 

2° See the statutes of Miss. (where the rate of interest exceeds 20% per annum), and Utah. 

®° See the statutes of Ark., Conn., Fla. (where the rate of interest exceeds 25% per annum), Minn., 
Miss. (where the rate of interest exceeds 20% per annum), N. Y., and Utah. 

*1 See, for example, the statutes of Ark., Minn., N. Y., and Utah. 

82 See 66 Corpus JuRIs 265 et seg., and Horner v. Nitsch, 103 Md. 498, 63 Atl. 1052 (1906). 

58 See the statutes of Mich., Minn., N. Y., and Utah. 

* See BorcHARD, DECLARATORY JUDGMENTS (1934) especially at 334 e¢ seq. 

5 See the statutes of Calif., Conn., Fla., Ga., Hawaii, Iowa, Mo., N. Mex., N. C., N. D., S. C., S. D., 
Utah, Wis., and Wyo. 

*°In the absence of statute, assignments of unearned wages with certain limitations may be void at 
common law. See 6 Corpus Juris SEc. 1062 et seq. 

57 See the statutes of Colo., Ill., Ind., Ky., La., Minn., Mont., Neb., N. J., N. Y., N. C., and Wis. 
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contracts secured by illegal wage assignments are rendered void.®® Special interest 
limitations are sometimes imposed upon loans secured by wage assignments.*® The 
small loan laws of most states impose comparable restrictions upon wage assignments 
and treat wage purchases and the profit thereon as loans and interest for purposes 
of regulation.*° 

Chattel mortgage laws*! frequently contain limitations on the manner of execution 
and the types of property subject to liens of this nature. They may also require the 
consent of the mortgagor’s spouse*” and judicial foreclosure on certain kinds of 
property such as household furniture.** 

Property exemption laws are generally designed to eliminate necessary tools and 
household equipment from judicial seizure. In some states such property may not 
become the subject of a chattel mortgage. Usually in addition to such laws there 
are wage exemption laws which prohibit assignment or judicial seizure of a desig- 
nated portion of earnings deemed necessary to maintain life. 

Small loan laws perform an invaluable service by providing the legal setting essen- 
tial to the establishment of a legitimate source of credit for wage earner borrowers, 
thus eliminating the necessity to resort to loan sharks. Of more immediate im- 
portance with respect to law enforcement, however, are the provisions which impose 
criminal penalties upon the taking of excessive charges and other violations, those 
which invalidate contracts of loan involving violations, and those which impose 
responsibility for administration and enforcement upon a designated public official. 
By providing drastic criminal and civil penalties and centralized responsibility for 
enforcement, they not only tend to restrain the loan shark through fear of the severe 
consequences of infractions of the law, but they insure that the penalties will actually 
be imposed through the efforts of the official whose duty it is to enforce the penal 
provisions. 

Banking laws, building and loan association laws, credit union laws, and indus- 
trial banking laws, except insofar as they create legitimate competitive sources of 
credit, usually contain little or nothing bearing upon the loan shark situation. 

The foregoing laws provide in the main for individual remedies available to the 
borrowers. Despite their ineffectiveness when their assertion is left to the efforts of 
individual victims, they may be rendered highly effective by the activities of agencies 
such as legal aid societies, labor unions, bar associations, newspapers, better business 
bureaus, and comparable organizations,** willing to aid in asserting them on behalf 

58 See the statutes of Colo., Ind., La., and Mont. 

8° See the statutes of Colo., Ga., Ind., La., Md., Mont., N. J., and Tex. 

*° See HUBACHEK, op. cit. supra, note 1, at 103-110. 

“2 See Jones, CHATTEL MortcacEs AND ConpDITIONAL Sates (Bowers Ed. 1933). 


‘2 See the statutes of Colo., Ill., Neb., N. H., N. J., N. C., N. D., and Ohio. 

*® See the statutes of IIl., Ind., and Ohio. 

“*See, for example, with respect to: (a) legal aid society—Atlanta Constitution, May 24, 1929; 
(b) labor union—Report of the Executive Council of the American Federation of Labor to the Sixtieth 
Annual Convention (New Orleans, Nov. 15, 1940) 153; (c) bar association—Report of Committee of 
Savannah (Ga.) Bar Association Appointed to Investigate Small Loan Business in that City (Am. Ass'n of 
Personal Finance Cos., 1939); (d) newspaper—Louisville Herald-Post, Oct. 24, 1933; (e) better business 
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of large numbers of borrowers.*® Through economies resulting from handling of 
cases in volume and through the selection of procedures permitting determination of 
the rights of numerous borrowers in a single action, such efforts may sometimes have 
“wholesale” results. 

In addition to the criminal provisions of the usury, wage assignment, and small 
loan laws, other criminal laws are applicable to the activities of loan sharks. Such 
remedies are of course available to the state on its own behalf. All criminal prosecu- 
tions have a unique advantage in loan shark matters. When the state may act in its 
own capacity, the original inertia resulting from the disadvantageous circumstances 
of the borrower is eliminated, as well as the hazard that he will be coerced into dis- 
missing his suit, once it has been instituted. Furthermore, a stigma results from a 
criminal prosecution and conviction and not from a civil suit by a borrower. This 
stigma, together with the risk of fine and imprisonment, constitutes a more effective 
deterrent to a calloused loan shark than many civil penalties, especially when he may 
expect vigorous and unrelenting efforts on the part of prosecuting officials. 

A combination of persons to obtain usurious exactions has been held to constitute 
the common law crime of conspiracy.4® This remedy is available in other states 
which recognize this common law crime, and the same result could probably be 
obtained in some 25 other states and territories‘ where the crime is broadly defined 
by statute. The wide range of evidence admissible in conspiracy prosecutions makes 
this procedure specially attractive from a practical point of view. 

A place of business where usurious agreements are habitually negotiated may be 
a disorderly house. As early as 1905 the public prosecutor of New Jersey prosecuted 
loan sharks under the disorderly house statute and obtained at least two convictions.*® 
This remedy is no doubt available in many other states. 


bureau—Special Report on Investigation of High Rate Loan Companies in Minneapolis, July 1, 1938 to 
July 1, 1939, (Better Business Bureau of Minneapolis, Inc.); (f) chamber of commerce: Charlotte (N. C.) 
Sunday Observer, Nov. 20, 1932; (g) states attorney—Chicago Daily News and Chicago Evening Post, 
Apr. 1, 1933); (h) chief of police—Waco (Tex.) Times-Herald, Feb. 27, 1928; (i) railroad corporation— 
The Kentucky Post (Cincinnati Ed.), Apr. 21, 1933. 

“5 This aspect of the matter is treated at length in the Report of the Special Committee of the Inter- 
national Association of Governmental Labor Officials, supra note 1. 

“° Commonwealth v. Donoghue, supra note 7. See also State v. Continental Purchasing Company, 119 
N. J. L. 257, 195 Atl. 827 (Sup. Ct., 1938), aff'd per curiam, 121 N. J. L. 76, 1 Atl. (2d) 377 (1938), 
where a combination to purchase obligations to pay money and to force their payment by means of undue 
coercion was held to constitute a common law criminal conspiracy. 

The appropriateness of this remedy is demonstrated by the following language from the latter opinion, 
where, in refuting the contention that the indictment failed to set forth an indictable offense because the 
objective and the means of accomplishment of the conspiracy were not criminal, it was said: “It is not 
essential to criminal liability under the common law that the acts contemplated should constitute a 
criminal offense for which, without the element of conspiracy, one alone could be indicted. The true rule 
is that all such acts as have the necessary tendency to prejudice the public or to injure or oppress individuals 
by unjustly subjecting them to the power of the conspirators are sufficiently tainted with the quality of 
unlawfulness to satisfy the requirements as to conspiracy.” 

“7 Ala., Ariz., Ark., Calif., Colo., Conn., Fla., Hawaii, Idaho, Iowa, Me., Minn., Miss., Mo., Mont. 
Nev. N. J., N. Y., N. D., Okla., Pa., S. D., Tenn., Wash., and Wis. 

“® State v. Diamant, 73 N. J. L. 131, 62 Atl. 286 (1905); State v. Martin, 77 N. J. L. 652, 73 Atl. 548 
(1909), aff’g 76 N. J. L. 292, 69 Atl. rogr (Sup. Ct., 1908). 
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The criminal codes of at least 12 states*® contain provisions that the doing of any 
act prohibited by a statute and for which no other penalty is provided shall constitute 
a misdemeanor. These provisions are obscure but they present broad possibilities. 
Most loan sharks in the course of their activities perform acts which are prohibited 
although unpenalized. In jurisdictions having such general misdemeanor statutes, 
almost every loan shark contract may involve separate crimes and perhaps separate 
penalties before it has been fully collected. The cumulative results may be rendered 
grave for the offender. 

Many loan sharks exert pressure on delinquent borrowers by sending to them 
documents fraudulently simulating judicial process such as summonses, or writs of 
garnishment or attachment. Such acts are criminal under the laws of some states.°° 
Also, the act of sending material of this nature through the mails with intent to 
deceive a debtor has been held to constitute the federal crime of using the mails to 
defraud.®* 

An illegal lender may also subject himself to criminal liability under the federal 
postal fraud laws®? under other circumstances. Any use of the postal facilities may 
have that result when the method of doing business involves deception of borrowers. 
It is not essential that the particular scheme shall have proved successful. The in- 
tended victim need not actually have been misled. It is not essential that the material 
sent through the mails itself contain anything fraudulent or deceptive. Any use of 
the mails, no matter how innocuous in itself, constitutes such an offense if it is in 
furtherance of a scheme to defraud.** 

Any lending scheme which involves a direct or implied misrepresentation, or con- 
cealment of the true principal amount of a loan, of the fact that a lending transaction 
is a loan, or of the validity or enforceability of a contract, may constitute a fraudulent 
scheme within the meaning of the postal fraud laws. Any use of the mails in con- 
nection with carrying on a lending business of this character, even if confined to 
routine correspondence between headquarters and branch loan offices, may constitute 
a use of the mails in furtherance of a fraudulent scheme. In a case previously referred 
to, the activities of a collection agency in attempting to collect money not legally 
owing by sending through the mails material designed to create the false impression 
that a legally enforceable obligation existed were held to constitute the crime of 
using the mail to defraud.** 

‘° Ariz., Ark., Idaho, Ill., Mich., Minn., Mont., Nev., N. Y., Okla., Tenn., and Wash. 

5° See, for example, ILL. ANN. Stat. (Smith Hurd, 1934) c. 38, §323. 

52 Lesselyoung v. United States, 18 F. (2d) 472 (C. C. A. 8th, 1927), cert. denied, 275 U. S. 535. 

5218 U. S. C. A. §§338, 339. The efficacy of this remedy is enhanced by the drastic nature of the 


penalties and by the fact that it eliminates much of the effectiveness of the common practice of avoiding 


penalties by crossing state lines. 

5° For an excellent treatise on the subject of postal frauds, see Taytor, Postal Fraups AND CRIMES 
(1931). 

5* Supra note 51. Much of the language of the court is directly applicable to the typical loan shark 
scheme aimed at the gullible and the ignorant. For example, in refutation of the contentions that no 
fraud had been practiced because the scheme would not have misled persons of average intelligence and 
because the misrepresentations were of law and not of fact, the court said: “It is sufficient if the purpose 
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Certain weapons exist for the most part independent of statutes. The first of these 
is suggested by the foregoing discussion of postal frauds. The same common mis- 
representations which are involved in the federal crime may also create rights of 
rescission and redress in damages on the part of the borrower on the ground of 
fraud,®° or subject the lender to criminal penalties on the same ground under the 


laws of a few states.°® 

Actions for slander, libel, malicious prosecution, or abuse of process may be main- 
tained where as a result of attempts to collect from relatives or others the borrower’s 
credit or personal standing has been impaired, where suit has been wrongfully insti- 
tuted upon an alleged debt not legally owing, or where the borrower has been 
discharged or otherwise injured through unlawful garnishment.5* 

Probably the two most effective weapons available against loan sharks are those 
of injunction at the suit of the state and the action of guo warranto, including 
remedies incidental thereto such as the appointment of a receiver to aid in securing 
compliance with the injunction or the order of ouster. 

Quo warranto is applicable only against corporate loan sharks. Where applicable 
it affords much the same type of relief as that afforded by an injunction. The cor- 
porate defendant may be ousted from the further exercise of its charter privileges®® 
or may be ousted merely from exercising its corporate powers in an unlawful man- 
ner.°® Especially in the latter case the decree of ouster is in substance and generally 
in form also an injunction. A small loan licensee has been ousted from its charter 
privileges among other reasons because of its continued exaction of excessive 


charges.®° 
In the article on injunction and receiverships elsewhere in this symposium, the 


was to defraud any person or persons whomsoever. The scheme was leveled against those most vulnerable 
to deception and naturally was less likely to succeed with people of highest intelligence or broadest 
experience. 

“ . . The maxim, that ignorance of the law does not excuse, has no application here. . .. So the 
general rule that a fraudulent representation, to be available must be of fact and not of law, is subject to 
exception. This is especially true in a case of this nature. Deception under certain circumstances may 
be practiced upon the unsophisticated and unwary, even though the representation made involves law 
as well as fact. Particularly is this true when it is an insidious one, consisting of a series of plausible 
statements, calculated by their insistence to break down the feeble judgment of those to whom they are 
made, and gradually to inspire belief and acceptance. The demurrer to the indictment was therefore 
properly overruled.” 

55 Wess, Law or Usury (1899) §342. 58 See 27 Corpus JuRIs 110 ef seq. 

°7 See Liversage v. Gibson, 222 Ala. 672, 133 So. 715 (1931); Hardy v. Lewis Automobile Company, 
297 S. W. 169 (Mo. App., 1927); and Adair v. James M. Peterson Bank, 61 Utah 159, 211 Pac. 683 
(1922). 

For a vivid description of the extent to which the process of garnishment has been abused in justice of 
the peace courts in oppressing large numbers of small borrowers, see Shaw v. Fox, supra note 7. 

°° See Trust Co. of Georgia v. State, supra note 13; State ex rel. Spillman, Att'y Gen. v. Central 
Purchasing Co., 118 Neb. 383, 225 N. W. 46 (1929); Stockton v. Central R. of New Jersey, 50 N. J. Eq. 
52, 24 Atl. 964 (1892); Commonwealth v. Banks, 198 Pa. 397, 48 Atl. 277 (1901), aff’g 9. Pa. Dist. R. 
436 (1900); Att’y Gen. v. Railroad Companies, 35 Wis. 425 (1874). 

®° See People v. Toledo, etc., R. R., 280 Ill. 495, 117 N. E. 701 (1917); State v. Portland Natural Gas 
Co., 153 Ind. 483, 53 N. E. 1089 (1899); State v. Old Town Bridge Corp., 85 Me. 17, 26 Atl. 947 (1892); 
Malone v. New York, etc. R. R., 197 Mass. 194, 83 N. E. 408 (1908). 

°° See State ex rel. v. Family Loan Co., supra note 6. 
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marked advantages of equitable relief of this type as contrasted with other rem- 
edies, are demonstrated. Upon an appropriate showing, stich equitable relief may 
properly be granted against a loan shark.*! This form of relief extends to the 
prevention of public injuries. The court may thus not only enjoin the making of 
future usurious loan contracts but, equally important, it may minimize the damaging 
effects of past illegal transactions by enjoining the collection of the contracts resulting 
therefrom. In order to insure obedience to the latter mandate, the existing contracts 
may be ordered impounded under the control of an officer of the court. From the 
loan shark’s point of view, this relief is equitable and free of harshness because it 
imposes no criminal punishment. 

In summation, any program of law enforcement designed to achieve maximum 
results in the small loan field requires a proper appreciation of several important 
factors. One is the extent of the injury to the public welfare which results from the 
exploitation of individual borrowers, the degree of helplessness of these borrowers, 
and the consequent need for action by public agencies if the public welfare is to be 
protected. Another is the inadequacy of usury laws and the consequent necessity to 
resort to remedies provided by laws of other types. Still another is the necessity to 
concentrate upon removing the inducement for making illegal small loans by 
eliminating the prospect of profit therefrom and by so enlarging the risk of criminal 
consequences as to overcome the desire for those profits. And further, there is the 
necessity to comprehend and to expose the true purpose of the innumerable devices 
employed by illegal lenders to avoid the impact of the laws which they violate. 


® See the authorities cited in the article by Field, Injunction and Receivership Proceedings Against 
Illegal Lenders, infra p. 100. 








INJUNCTION AND RECEIVERSHIP PROCEEDINGS 
AGAINST ILLEGAL LENDERS 


Emmet R. Fretp* 


Loan sharks are not usually imbued with respect for law. Evasion of the various 
legal controls is indispensable to the success of their enterprises, and, operating as 
they do outside the law, they inevitably acquire a contempt for that which they have 
profitably defied by means of their various stratagems. The lawless attitude of those 
engaging in loan shark enterprises is a foremost reason why the loan shark continues 
to thrive and the problem he creates remains a serious one, despite a marked increase 
in recent years in the number and scope of regulatory laws relating to the field of 
consumer lending. 

Everywhere the baneful effects of usury are recognized, and in every jurisdiction 
the state has undertaken to prescribe some measure of protection for its people from 
the harsh results arising from unconscionable exactions for the use of money. Expe- 
rience has demonstrated that legislation unaccompanied by vigorous and continuous 
policing action is not enough. The inherent limitations of criminal prosecutions 
necessitate the use of other weapons, and in a substantial number of jurisdictions the 
exaction of usury is not a crime and resort to the criminal law is not there available. 
The illegal lender’s methods are designed to place the borrower in a position where 
he cannot make use of ordinary remedies, the legal machinery available to the bor- 
rower is often too cumbersome, expensive and otherwise inaccessible, and the prosecu- 
tion of actions by individual victims seeking redress has nowhere seriously retarded 
the loan shark’s vicious practices. The victims themselves are usually uninformed 
persons who are incapable of defending their own interests or even of affording the 
time and money necessary for the litigation attendant upon a defense, while the 
lenders with whom they deal invariably possess resources and employ methods far 
beyond the power of their victims to oppose. The enormous aggregate operations of 
loan sharks, their disregard and planned circumvention of private rights, their cal- 
culated and defiant contempt for law, their brazen use of minor courts as weapons 
of oppression, and the devastating effects of their piratical onslaught upon millions 
of obscure people clearly provide a problem of general concern and one which defies 
solution by unorganized, individual attacks. 

From these conditions the state itself emerges as the logical champion of its own 


*LL.B., 1917, University of Louisville. Member of the Kentucky Bar. General Counsel, Legal Aid 
Society of Louisville. Member, Executive Committee, National Association of Legal Aid Organizations. 
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unfortunate citizens who are the actual and potential victims of loan sharks. In 
championing them the state, in a number of jurisdictions, has sought to eliminate 
the operation of illegal lending entérprises by resort to the equitable remedies of 
injunction and receivership. In the interesting litigation ensuing some conflict between 
traditional views limiting the scope of these remedies and the necessity for an ex- 
pansive application of them to the changed conditions and new problems engendered 
by our complex and ruthless modern era is apparent. The expansive attributes of 
equity are nowhere more strikingly described than in the old English case of Taylor 
v. Salmon, wherein Lord Chancellor Cottingham stated that, “It is the duty of a 
court of equity, in common with all courts and all institutions, to adapt its course 
of proceedings as far as possible to the needs of the existing state of society, and to 
apply its jurisdiction to all those new cases which, from the progress daily making in 
the affairs of men, must continuously arise, and not, from too strict adherence to 
forms and rules established under very different circumstances, decline to administer 
justice to enforce rights for which there is no other remedy.” The basic jurisdiction 
of equity, the position of the state in relation to the public welfare, and the consequent 
relation of the courts to the state were clearly illustrated by the Supreme Court of 
the United States in In re Debs,? wherein the court announced that “Every govern- 
ment, entrusted, by the very terms of its being, with powers and duties to be exercised 
and discharged for the general welfare, has a right to apply to its own courts for any 
proper assistance in the exercise of the one and the discharge of the other, and it is 
no sufficient answer to its appeal to one of those courts that it has no pecuniary 
interest in the matter. The obligation which it is under to promote the interest of 
all, and to prevent the wrongdoing of one resulting in injury to the general welfare, 
is often of itself sufficient to give it a standing in court.” 

While the invocation of the remedy of injunction by the state in loan-shark cases 
is a relatively untested procedure, the ingenuity of lenders and their counsel has failed 
to evolve any convincing defensive argument based on the novelty of the situation, 
and the defenses usually urged are venerable ones which have been repeatedly pre- 
sented in injunction cases of all types; #.e., the lack of sufficient standing and interest 

24 Myl & C. 134, 141 (1838). 

2158 U. S. 564, 584 (1895). 

The famous opinion of Chancellor Kent in Attorney General v. Utica Insurance Company, 2 Johnson, 
c. 371 (N. Y. 1817) in which case the court refused\to enjoin the carrying on of a banking business in 
violation of a state statute has been the basis of numerous decisions denying an injunction on the alleged 
grounds that “equity will not enjoin a crime,” or that “the state has no pecuniary: interest in the subject 
matter,” or that “no property rights are involved.” The portion of Chancellor Kent’s opinion used as 
authority for these holdings is clearly dictum as has been frequently pointed out, for example, by the 
Supreme Court of Georgia in Trust Company of Georgia v. State, 109 Ga. 736, 35 S. E. 823 (1900); and 
in any event is not supported even by the English authorities cited in support of it as has been many times 
pointed out by courts and text writers. E.g., see Attorney General v. Railway Companies, (1874) 35 Wis. 
425, 549-50 (1874), and Caldwell, Injunctions Against Crime, (1931) 26 ILu. L. Rev. 259, 261. The Court 
of Appeals of New York itself, however, has finally and specifically repudiated its dictum in the Utica 
Insurance Company case in sustaining a complaint for injunction against the unlicensed practice of 
chiropractic. People ex rel. Bennett, Attorney General v. Laman, 277 N. Y. 368, 14 N. E. (2d) 439 


(1938). The error of the great Chancellor, therefore, should be regarded as effectually corrected and its 
influence on future cases should rapidly disappear. 
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of the petitioner to warrant the granting of the relief prayed, the existence of adequate 
remedies at law, the supposed inability of courts of equity to enjoin criminal acts, 
the absence of property rights resting in the state, and the absence of facts characteriz- 
ing the lender’s activities as a nuisance. The existence of the necessary public interest 
is customarily recognized where the state sues to protect its own interest as a juristic 
person, but such recognition is not so readily afforded where it sues in vindication of 
the social interests of the community at large, and it is in this latter field that loan 
shark cases lie. 

Although the question is seldom elucidated, the issue in most cases is not whether 
the court has jurisdiction to grant an injunction but whether within the very broad 
limits of its jurisdictional powers it should as a matter of discretion do so, and the 
motivations of policy and expediency which influence one chancellor will be wholly 
without appeal to another. It appears, however, that whenever the court is made to 
feel that the continuing unlawful acts constitute a direct threat to some recognized 
and important common interest, such acts will be enjoined. Courts may well differ 
in their views upon what constitutes a threat or an injury to the public good and 
upon what methods are the most adequate in affording protection; but when the 
decision is once made, the remedy is not to be blocked by outmoded principles of 
validity which arose in other settings, and the more courageous and enlightened 
courts have frankly taken such a stand. Their opinions are not always free from 
references to venerable doctrines, superimposed in supposed: support of the decision, 
but the principle of direct action is boldly employed with effective results. It is not 
accurate to consider that the doctrine of the equitable prevention of public wrongs 
extends the jurisdiction of equity. Rather does it demonstrate the inherently ex- 
pansive quality of that jurisdiction which permits adaption of its remedies to the 
changing needs of society and enables equity to perform its mission. 


The first case in which the right of the state to injunctive relief against the unlaw- 
ful acts of loan sharks was established was State v. McMahon, decided in Kansas 
in 1929. The public wrong arose in the fact that the defendant’s business was the 
exaction of exorbitantly usurious and illegal rates of interest from numerous small 
wage earners, while the injury to the public welfare lay in the further fact that these 
exactions had reduced hundreds of these needy victims to financial peonage. The 
contention that the borrower’s individual civil remedies afforded them adequate 
remedy at law was rejected, inasmuch as only in rare instances were the borrowers 
in a sufficiently strong economic position to enable them to effectively insist upon 
their individual rights. While it was not so stated, this fact clearly intensified the 
element of public wrong, in that conditions created and methods pursued by the 
lender tended largely to deprive borrowers of the equal protection of the laws. The 
court based its decision upon the principle expressed in the Debs case, and while 
finding that the acts complained of constituted a public nuisance, the issuance of an 


* 128 Kan. 772, 280 Pac. 906 (1929). 
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injunction was predicated upon a recognition that the injury to social and economic 
welfare constituted its own justification for injunctive protection. 

In the Kentucky case of Commonwealth v. Continental Co.* the court, basing 
its decision upon the doctrine expressed in the Debs case, held that injunction was the 
proper remedy to terminate violations of the state’s act regulating the small loans 
business. The inclusion in the act of penalties for its violation was considered as not 
intending the creation of a crime but merely to provide incidental means of enforcing 
the act for the public benefit, and for this reason the penalties section did not provide 
a remedy at law sufficient to preclude an appeal to equity. It was held that the state’s 
obligation to protect the general welfare gave it a sufficient standing in court, “. . . to 
obtain an injunction .. . although the subject matter involved may not constitute 
a public nuisance.” The decision was grounded solely upon the right of the state to 
injunctive relief against activities threatening the welfare of the community as a 
whole, and inferentially at least the reasoning of the lower court, in refusing an 
injunction on the grounds that no nuisance was involved and the criminal laws 
provided adequate legal remedy and insured to the defendant the right of trial by 
jury, was disapproved. 

In the recent Florida case of State v. Gillian,® an injunction was sought to prevent 
the continuance of a loan shark business operating in violation of the civil and 
criminal laws of Florida. The Supreme Court dismissed a writ of certiorari for 
review of the lower court’s refusal to dismiss the amended complaint and its over- 
ruling of a demurrer thereto, on the ground that under the allegations of the 
amended complaint the plaintiff might be able to show that the respondents indulged 
in unlawful practices constituting a menace to public welfare, and that if these facts 
were shown, the state might invoke the aid of the chancery court to enjoin their 
continuance, 

The record, however, has not been one of complete success on the part of the 
state in such cases. The court refused an injunction in the Tennessee case of State ex 
rel. Thompson v. Dixie Finance Co.® because, among other reasons, the jurisdiction 
to afford the relief depended upon the existence of a statutory or common law 
nuisance not present in the situation involved. In People v. Seccombe,' a California 
case, the district court of appeals refused an injunction sought against loan-shark 
activities. The decision is really based upon deficiencies of pleading, in that the 
pleader relied upon conclusions, and failed, or was unable, to allege facts taking the 
case within the extremely narrow limits of the California nuisance statute. The hold- 
ing, limited to questions of pleading and the construction of the nuisance statute, is 
not authority for or against the inherent power of courts of equity to grant redress 
for public wrongs by injunctive relief at the instance of the state. This conclusion is 
strengthened by the fact that the action was instituted on relation of local officers of 
Los Angeles under a statute empowering such officials to sue to abate nuisances exist- 


“275 Ky. 238, 121 S. W. (2d) 49 (1938). ® 193 So. 751 (1940). 
® 152 Tenn. 306, 278 S. W. 59 (1925). 7103 Cal. App. 306, 284 Pac. 725 (1930). 
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ing in their districts, and there was no joinder or formal approval by the attorney 
general of the state, so that consideration of the right of the state as parens patriae to 
invoke equitable relief in cases of public wrong was probably precluded. 

In Ex Parte Hughes a Texas case, the court declined to concede the right of the 
state to sue for an injunction to prevent the usurious practices of a loan shark, on 
the primary ground that the court lacked jurisdiction to entertain suits to abate 
nuisances, except where the action was directly authorized by constitution or statute, 
and no law existed directly authorizing an equity action by the state to enforce the 
usury laws. It was indicated that no nuisance and no property rights were involved, 
the remedies provided by the criminal law were considered adequate, and the state 
had no interest in the wholesale exaction of usury. It may be suggested that the 
court was overtechnical and far too modest in its notion of its own powers. 

If the right to injunctive relief is once established, the court may grant such other 
incidental relief as may be necessary to insure the effectiveness of the injunction. 
A receiver may be appointed, when necessary, as an incident to the power to grant 
an injunction, for the purpose of making the injunction effective and to provide 
complete and effective redress of the wrongs to be remedied. In United States v. 
American Tobacco Co. the Supreme Court of the United States provided for the 
appointment of a receiver in aid of injunctive relief, the Court stating that a receiver 
ought to be appointed whenever necessary to enable the court “to award relief 
coterminous with the ultimate redress of the wrongs [found] to exist.” In the 
Indiana case of Columbian Athletic Club v. State, the state petitioned for an injunc- 
tion against the continued operation of a prize-fighting enterprise allegedly constitut- 
ing a public nuisance. It also asked the appointment of a receiver for the properties 
used on the ground that the Club would fraudulently assign its rights and property 
to third parties so that prize fights might still be conducted notwithstanding an 
injunction, whereupon the court observed that if the offender might transfer its 
rights and property during the pendency of the action and so continue the acts com- 
plained of in the very face of the court, the whole proceeding would become a 
mockery. A receiver was appointed because the court considered that the injunction 
would not of itself be sufficient to restrain the nuisance, the court stating that “The 
receivership in this case is not necessarily for the sequestration and sale of the 
property, but only to take charge of the same . . . in aid of the injunction.” 

In a number of instances receivers have been appointed in aid of injunctions 
granted in loan shark cases. But in the Missouri case of Kansas City v. Markham," 
an attempt to utilize the receivership remedy in support of an injunction in a loan 
shark proceeding ran afoul of the traditional property interest rule and was buried 
beneath an avalanche of judicial disapproval. The main ground relied on for a 
receiver was that the defendants were about to dispose of their property to individuals 
beyond the jurisdiction of the court with the intent to render the judgment of the 


® 133 Tex. 305, 129 S. W. (2d) 270 (1939). ® 221 U. S. 106, 185 (1911). 
2° 143 Ind. 98, 40 N. E. 914 (1895). 11 339 Mo. 753, 99 S. W. (2d) 28 (1936). 
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court ineffectual. The circuit court appointed a receiver and the latter took over the 
records and property of the defendant. The latter appealed from the circuit court’s 
refusal to revoke the appointment, and the circuit court was directed to vacate its 
appointment and to restore the property to the defendant. The controlling reason for 
the reversal was that the appointment of a receiver is improper unless the petitioner 
is able to show that he has a clear right or an apparent right or title in the property 
sought to be impounded, or some lien upon it, or that the property constitutes a 
special fund to which he has the right to resort for the satisfaction of his claim. The 
court held further that inasmuch as his appointment was without right, the receiver’s 
taking of the property violated a constitutional guarantee against unlawful search 
and seizure, and the court in effect condemned the proceeding as a subterfuge to 
dragoon evidence from the defendant’s records. 

The court’s requirement that the petitioner must show a title or other definite 
material interest in the property or go without a receiver indicates a failure to com- 
prehend the basic nature of receiverships. Obviously, receivership is an in rem pro- 
ceeding; if there is no property, there can be no receiver. But the involyment of 
property in an equitable action is merely the incident which permits, in proper case, 
the use of the receivership process. The remedy is not employed as a means of 
determining the merits of the case or the title to the property inter partes, nor can it 
be used for either purpose. Its sole office, in respect to the property, is to hold it in 
status quo until the court can decide upon the merits of the action and thereby 
determine what the rights and interests of the parties in the property are. The 
remedy is an ancillary one, purely. It is not the object of the action, but is an imple- 
mentary means to the attainment of that object, in that it is a tool which may be 
utilized by the court so that it may give complete and effective relief. The Indiana 
court recognized this characteristic of the receivership process and upheld the appoint- 
ment of a receiver to prevent the defendant from escaping the effect of an injunction. 
Thus where an injunction is granted, the court, upon a proper showing, frequently 
must appoint a receiver to prevent a nullification of the injunction and a consequent 
circumvention of justice. The true definition of the process arises from its capacity 
of enabling courts to administer complete justice; and courts have the right to employ 
their own processes to maintain their integrity; and the remedy can hardly be 
accepted as a part of our procedure on the shallow ground that it is merely a special 
perquisite of litigants who are able to show a property interest. 

During the year following the Markham decision, the Kansas courts determined 
an action which proceeded in a manner directly opposite to the course of the Mark- 
ham case. In State ex rel. Beck v. Basham,}* the state sought to enjoin the defendant 
from conducting a loan-shark venture in flagrant violation of the statute relating to 
interest rates and requested the appointment of a receiver for the defendant’s business. 
The lower court held that the state failed to establish facts sufficient to justify an 
injunction and receiver, but on appeal this holding was reversed and an injunction 


32 146 Kan. 181, 70 P. (2d) 24 (1937). 
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and the appointment of a receiver were directed. The defendant’s contention that 
inasmuch as the violation of the usury statute was not a crime the relief requested 
by the state could not be granted did not impress, the court considering that because 
criminal action could not be maintained an injunction became even more appropriate. 
The defendant also put forward the defense that inasmuch as the proof showed that 
he did not use harsh collection methods, or often attach wages, or deceive borrowers 
as to the fact that they were paying illegal interest, the conduct of his business did not 
amount to a nuisance. The court refused to be deceived by this wolf-in-sheep’s- 
clothing disguise, and held that the defendant’s own evidence established that he 
continuously violated the usury statute and that this persistence of lawlessness con- 
stituted a nuisance. 

It is important to note that the court did not, however, rest its decision solely upon 
the doctrine of nuisance, for, said the court, “We are not convinced defendant’s con- 
duct has to be characterized as a nuisance before it can be enjoined.” The court’s 
opinion contains no discussion of the grounds or propriety of the receivership, and in 
view of the nature of the case and the completeness of the relief sought and granted, 
it seems clear that throughout the proceeding the receivership was treated as being 
solely for the purpose of giving absolute effect to the injunction and was to be 
accepted as being solely in aid of the injunction. 

The Minnesota Supreme Court upheld orders enjoining the operation of a loan 
shark business and appointing a receiver in the case of State ex rel. Goff v. O’Neil.1® 
The usury law did not make usurious exactions a crime, but the court pointed out 
that the usury law established the policy of the state with reference to interest and 
outlawed the taking of usury, in the interest of public welfare, and defendant’s con- 
duct was held to constitute a nuisance under the state’s broad nuisance statute, and 
the state’s right to an injunction where there was no adequate remedy by criminal 
law or ordinary civil suit was upheld. In approving the receivership the court noted 
that the defendant, by his own showing, admitted that some of his transactions were 
usurious and failed to show that any of his loans were free from usury. The court 
then considered the receiver’s report, which revealed that every loan recorded in the 
defendant’s books was scandalously usurious, whereupon the court came to this con- 
clusion: “In this situation should defendant’s books and evidence of the usurious 
debts be restored to him? If the notes are disposed of and reach bona fide purchasers 
for value before maturity, the defense of usury is not available. The court should 
not give an opportunity for this to happen.” There followed an attempt to show a 
species of interest in the state in such usurious payments as might have been recover- 
able, in that if recovered by a public officer half the recovery was required to be paid 
into the county school fund, but the reasoning is not convincing, and two judges who 
agreed with the majority in approving the injunction declined to agree as to the 
propriety of the receivership, their dissent resting upon the familiar view that the 
state lacked the kind of interest in the defendant’s property which would justify the 


18 205 Minn. 366, 286 N. W. 316 (1939). 
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receivership remedy. Nevertheless, the case is a stimulating one. At the outset the 
court took appreciative note of the embarrassing position assumed by the defendant 
when he admitted, by his answer, that he was up to his arm pits in iniquity, as the 
bill charged. Thenceforward the court declined to be deterred by conventional views 
as to its powers, set out to provide a complete remedy, upheld the receivership, con- 
sidered the information lifted by the receiver from the defendant’s files, took the 
most direct route in getting at the truth, and thereby secured the devastating effect 
of the best evidence. 

The continued expansion of regulatory laws is not a complete answer to the loan 
shark evil. There will always be unscrupulous people who are inherently incapable 
of submitting to the regulating influences of law and order. The loan shark is of 
that character. He will continue to prey upon the weaker members of the community 

and will calculatingly evade all of the controlling influences of society for as long as 

he is able to secure the exorbitant profits which are the rewards of his lawlessness. 
He cannot exist without exacting usury, there is no middle ground upon which he 
may operate, and so long as he declines to submit to the rules of society and to 
conduct his business in a lawful manner the only complete remedy is the liquidation 
of his piratical enterprise. A remedy which impounds the instruments evidencing 
usury as well as the account sheets and other records of the illegal lender not only 
prevents their physical removal beyond the reach of the court, but permits the 
illumination of the methods of a business which can least afford the glare of publicity. 
In suppressing the evil, injunction and receivership are not the only weapons avail- 
able, but they are among the most deadly. 








THE DEVELOPMENT OF REGULATORY 
SMALL LOAN LAWS 


F. B. Huspacnex* 


This symposium is devoted to studying the loan shark and what to do about 
him. A loan shark is one who lends comparatively small sums of money as a 
business, at high and almost always illegal rates of charge under conditions which 
defraud and oppress the borrower. The antithesis of the loan shark is one who 
supplies credit in small amounts, at reasonable and legal rates of charge under con- 
ditions of fair dealing. Socially, the legitimate lender is the positive pole and the loan 
shark the negative one. What promotes one destroys the other. They are comple- 
ments. This article is devoted to studying the legitimate lender. Neither he nor the 
loan shark can be intelligently considered or dealt with without taking the other into 
account. Economic forces are at work behind both which determine developments for 
each. As these forces move, they change the complexion of the many businesses 
within the consumer credit field, including the business of lending small amounts of 
cash. The resulting demands for credit find sources of supply—legal or illegal, social 
or anti-social. This has happened in the past and it is happening today. The public 
problems constantly presented are always in a state of flux. To the extent that the 
trends are discerned, accurately appraised, and vigorous action taken, it is possible to 
safeguard the public and to mold developments by legislation. 

Legislation regulating the small loan business has followed developments in that 
business, belatedly but with marked persistence. The recurring sequence of social 
evil and corrective law presents an interesting record of the working of American 
jurisprudence. An underlying economic change takes place. Among its complex 
results a maladjustment appears at a different point. The evil is recognized but not 
the cause. Ancient prejudices or misconceptions come into play. The first effort to 
correct is a “Thou shalt not.” More dislocations follow but public opinion perversely 
assigns yet other false causes. The partial successes sometimes seem worse than the 
evil. Finally, thoughtful analysis starts. The causes are recognized by a few. Grad- 
ually the realities dawn on the mass mind which controls legislation. During this 
process there is suffering and delay but a solution eventually appears. What is most 


*A.B., 1915, University of Minnesota; Harvard Law School, 1915-1917; LL.B., 1922, University 
of Minnesota. Member of Illinois and Minnesota bars. General Counsel, Household Finance Corporation. 
Chairman, Law Committee, National Association of Personal Finance Companies. Author, "ANNOTATIONS 
on SMALL Loan Laws (Russell Sage Foundation, 1938). 

The author wishes to acknowledge the collaboration of Mr. Roger S. Barrett of the Illinois Bar in 
the preparation of this article. 
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important, and least likely to be faced with understanding or decisive action, is the 
fact that this process is a continuous one. The situation never becomes static. At no 
one time has the correction caught up with the fault. Before the original evil has 
been properly dealt with the impelling force which created it has swerved in one 
direction or another. The corrective measure itself sets up forces that produce other 
dislocations which require new adjustments. 

Many of these developments do not come into focus until long after the event. 
Sufficient time has now elapsed to view the early history of small loan laws in 
perspective and to see this process working out. One wonders how the present 
economic and social conditions of consumer credit will appear in 1960. 

Of immediate practical importance is the question how best to formulate legis- 
lative policies to deal with evils which are manifest today. The problem is mainly 
one of recognizing present conditions and tracing down their causes. In this a knowl- 
edge of the past development of small loan legislation will be helpful. In many 
respects it has been a typical case. Many lessons are there to be learned. Since 1916 
a creditable job of matching laws to evils has been done. Today the small loan busi- 
ness is the only regulated segment of the much larger field of consumer credit. 
This credit field is subject to grave ills for which legislative cures are being proposed 
from all sides. It will be a pity if those interested do not study the history of small 
loan laws and apply the principles which can be deduced from this history to the 
legislative problems of the larger subject. 

This article will review in brief the history of small loan legislation leading to 
the formulation of the Uniform Small Loan Law in 1916, describe the essentials of 
that model act, trace its principal changes through to its present form, attempt to 
analyze its effects upon licensee and loan shark, present certain compilations of data 
with respect to current small loan laws, and mention some of the legislative prob- 
lems now pressing for consideration. 

The evils which exist in the absence of effective small loan legislation are por- 
trayed by other articles in this symposium. In brief, borrowers of small sums lack the 
equality of bargaining power necessary to fair dealing. Interest rates fixed by general 
usury laws are too low to permit legitimate lenders to make small loans profitably. 
Because their contracts are illegal, unscrupulous persons who supply the demand for 
such loans resort to fraud, chicanery, and oppression to make and collect them. 

Small loan legislation undertakes to minimize these evils by (1) authorizing rates 
of charge sufficient to permit profitable operation by legitimate capital, (2) requiring 
those who charge such rates to submit to restraints for the borrower’s protection, 
and (3) eliminating lenders who will not conform to regulation. The accepted 
formula for accomplishing these objectives is the latest draft of Uniform Small Loan 
Law recommended by the Department of Consumer Credit Studies of the Russell 
Sage Foundation.’ It is the outgrowth of more than fifty years of effort. 


2 The First Draft was recommended in 1916. Since then improved drafts have been recommended 
in 1918, 1919, 1923, 1932, and 1935. The various drafts have reflected the accumulation of experience. 
Each draft has involved additional regulatory provisions to protect borrowers. The Uniform Small Loan 
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Much has been written already concerning the early history of small loan legisla- 
tion. The close student of this subject will find in the literature? a thorough treat- 
ment of the early developments. That ground will not be covered de novo in this 
article, but there will be given a brief résumé of the events leading to the period of 
modern small loan legislation, with which we are primarily concerned. Distinguished 
authors divide this early history into three periods: Early, Experimental, and Coor- 
dinating. 


Earty Atrempts® 


Very early there had been some groping efforts by state legislatures to deal with 
the problem of usury in small loans, but there was no marked legislative activity in 
this field until the closing twenty years of the nineteenth century, during which the 
existence of a small loan problem was gradually perceived by legislatures. The small 
loan was then considered a social evil or a problem of poverty rather than an eco- 
nomic factor or necessity. While a few laws were passed designed to encourage 
semi-philanthropic lending, legislation was mainly directed toward reenforcing gen- 
eral usury laws, enacting them in new states, or prohibiting various practices which 
were only fragments of the real problem. This merely reflected the policy of con- 
demnation without analysis. Rarely did such legislation take account of the inherent 
necessity to permit rates of charge commensurate with the costs of making small 
loans. This failure in turn arose from lack of appreciation of the fundamental 
changes which were taking place in the national economy. As more families became 
dependent on wages alone, interruptions in their steady flow or emergency needs 
for money made a source of small loans a more pronounced necessity. But the 
demand was mistaken for improvidence or perversity and the cry was “stop the 
lending.” 

Prohibitive legislation continued to be ineffective or worse. The demand for 
small loans expanded progressively and was filled by illegal lenders. The legislation 
of the time was easily avoided because it failed to cover the entire field. Some laws, 
for instance, applied only to loans secured by wage assignments and others to loans 
secured by chattel mortgages. The illegal lender simply framed his transactions to 
place them outside the scope of the law. The most fundamental deficiency in all 


Law as such is merely a model, but most small loan legislation enacted since 1916 has in general 
followed the draft current at the time of its enactment. 

*GaLLert, HitporN aND May, SMALL Loan LecisLaTion (Russell Sage Foundation, 1932). See 
particularly the following chapters: Basis of, c. I, 11-17; Early Attempts, c. II, 18-26; Experimental 
Period, c. III, 27-52; Coordinating Period, c. IV, 53-88; Era of Uniform Small Loan Law, c. VI, 99-112. 

RosBINsoNn AND NucENT, REGULATION oF SMALL Loan Business (Russell Sage Foundation, 1935). See 
particularly the following: Historical Background of Lending, c. I, 13-28; Basis for Existence of Small 
Loan Business, subsection of c. III, 70-72; Causes of Anti-Social Lending Conditions, subsection of c. III, 
72-73; Early Remedial Efforts, c. IV, 74-94; Development of the Uniform Small Loan Law, c. V, 96-113. 

*In GaLLerT, HILBORN AND May, op. cit. supra note 2, c. II, 18-26, this period is described as 
1884-1898. The writer, believing that the development was gradual and finding no important event 
to signalize the opening or closing of each period, has blended them into each other. 
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this legislation, however, was that it depended for enforcement upon the loan shark’s 
victims. They had neither the necessary legal tools nor the ability to use them. That 
situation persists in aggravated form today wherever adequate regulation is lacking. 

Legislation encouraging non-commercial lending was effective only to a very 
limited degree because it attracted but a minute fraction of the amount of capital 
necessary to supply the demand. 


ExpErRIMENTAL Pertop* 


The opening decade of the twentieth century found many states experimenting 
with laws which covered the entire scale from those imposing the heaviest penalties 
on violation of the general usury laws to those permitting charges thought to be 
commercially profitable. The tendency was toward recognition of the necessity for 
‘a higher rate of charge, but it was a grudging retreat rather than a clear-cut plan 
evolved from perception of what was happening. During the experimental period, 
the various permissive systems devised by the states were all inadequate. Like the 
earlier prohibitive laws, the new ones covered only limited portions of the possible 
field. This defect which permitted easy avoidance continued until a broad and 
simple classification based only on the size of the loans was utilized. Moreover, as 
the early restraints imposed on lenders were insufficient to prevent fraud and oppres- 
sion, many of these experimental laws merely entrenched existing evils by legalizing 
high charges without commensurate controls. Most deficient were the methods used 
to describe and limit the maximum charges. Discounts, deductions, fees, and special 
charges were permitted. Such methods of computing charges facilitated the gravest 
abuses. The extensive trial and error processes of this period demonstrated con. 
clusively that in the small loan business no system of charging or limiting charges 
can be enforced unless the lender is confined to an all-inclusive percentage rate 
applied strictly to the unpaid balances of principal actually received and retained by 
the borrower.® 

The most significant development during this period was the research of the 
Russell Sage Foundation, which commenced in 1907. For the first time a national 
policy was formulated concerning the small loan business and the methods by which 
it should be treated legislatively. Public thinking began to crystallize around the 
findings® of this great philanthropic institution as a nucleus. Definite results ap- 

“Id. at 27-52, this period is described as 1898-1910. 

° Experience from then until now has confirmed this finding. The early obscure methods of stating 
and limiting maximum charges are still used in Colorado and Nebraska, where they continue to foster 
deception and abuses and to make strict supervision and enforcement difficult, if not impossible. See 
Personal Finance Co. of Colorado v. Baker, 105 Colo. 1, 94 P. (2d) 460 (1939), in which the court found 
itself obfuscated by the dizzying consequences of the Colorado rate statement. See also Personal Finance 
Co. of Council Bluffs v. Gilinsky Fruit Co., 127 Neb. 450, 255 N. W. 558 (1934) (dissenting opinion 
256 N. W. 511), cert. denied, 293 U. S. 627 (1935), in which the Nebraska court seemed unable to 


compute the true rate of charge permitted by the Nebraska Act and consequently denied comity in the 


case of an Iowa contract actually involving a lower charge. 
® WassaM, THE SaLaRy Loan Business tn New York City (Russell Sage Foundation, 1908); Ham, 
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peared in statutes which recognized that certain economic changes had taken place 
which made it necessary for people to borrow small sums of money, that it was 
essential to permit a commercially profitable rate of charge, but that this privilege 
should be granted only to those who would submit to a system of regulation de- 
signed to enforce rigid adherence to standards of conduct and to prevent fraud and 
oppression. 

CoorpinaTING Periop’ 


The coordinating process, already initiated by the Russell Sage Foundation, was 
continued with the cooperation of the National Federation of Remedial Loan Asso- 
ciations which had been established in 1909 by the non-commercial lenders operating 
under earlier acts. 

During these years the Foundation and the Federation made frequent public 
recommendations as to the essentials for adequate small loan legislation. They also 
prepared and sponsored specific bills before several legislatures. These recommenda- 
tions were vigorously opposed by most of the commercial lenders then operating. 
One of the reasons for this opposition no doubt was the fact that the maximum rate 
of charge recommended was at that time too low for profitable operation. 

By 1915 the principles of permission and regulation which later were embodied 
in the Uniform Small Loan Law had been enacted in primitive but comprehensive 
form by five large industrial states.6 Massachusetts acted in 1911, New Jersey in 
1914, New York, Ohio, and Pennsylvania in 1915 following prior experimental legis- 
lation. The stage was thus set for the opening of the modern period. 


Tue Era oF THE UNiFoRM SMALL Loan Law 


With this ample experience and with firm convictions concerning the type of 
legislation required, the institutions leading the attack on loan sharks prepared early 
in 1916 for campaigns to enact more laws. Unexpected assistance materialized from 
a few forward-looking commercial lenders who were willing to bring about regula- 
tion of their business. Reasonably moderate themselves, they were suffering the 
consequences of the excesses practiced by others in their business. Self-preservation 
required that standards of decent conduct be imposed on all. Parenthetically, it 
may be noted that this development is a typical one; it is being repeated today 
among the sales finance companies, “industrial” or discount lenders, state and na- 
tional banks, and others. 





THe CHatret Loan Business (Russell Sage Foundation, 1909); Ham, A Year’s Progress in Remedial Loan 
Work, Nat. Fep. oF RemepiaL Loan Ass’Ns, PRocEEDINGS (May 20-21, 1910), 17. 

7™In GaLLert, Hicporn AND May, op. cit. supra note 2, c. IV, 53-88, this period is described as 
1910-1916. 

® Between 1909 and 1915 California, the District of Columbia, Oregon, and Nebraska enacted crude 
small loan laws differing in material respects from recommendations later made by the Russell Sage 
Foundation. These acts were not as important in the process of experimenting and coordinating as 
those of other states. 
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Early in 1916 these progressive commercial lenders organized the American Asso- 
ciation of Small Loan Brokers, which was the predecessor of the American Associa- 
tion of Personal Finance Companies, the present trade association of licensed lenders. 
Their practical knowledge and experience was placed at the disposal of the Founda- 
tion. A compromise was reached on a form of regulatory and permissive law. On 
November 29, 1916, the Foundation formally recommended the First Draft of Uni- 
form Small Loan Law.® Since 1916 the groups mentioned and many other institutions 
and individuals have constantly endeavored to keep the model act abreast of develop- 
ments and to obtain its enactment.!® 

Small loan laws have been developed in harmony with social changes under the 
central guidance of an institution devoted to the public good. In addition to almost 
30 states which have enacted such laws, 13 states have completely revised their legis- 
lation once and two states have done so twice since 1925. There have also been 
scores of amendments to keep state acts up to date." 

The process of development of small loan legislation has not been confined to 
social studies or the legislatures. The courts have played a large part. In the first 
instance there was a volume of cases involving loan shark activities, which high- 
lighted the necessity for corrective action by the legislatures. Then followed many 
cases dealing with the validity or construction of small loan laws. As these opinions 
appeared they often indicated the desirability of changes in the model law.’* The 
extent of judicial activity is shown by the summary table on page 114. 


* For this accomplishment, from the original studies to enactment of the first twelve or fifteen laws, 
great credit is due to the vision, intelligence, courage, and energy of Mr. Arthur H. Ham, then Director 
of the Department of Remedial Loans of the Russell Sage Foundation and now one of its Trustees. 

2° Generalizing very broadly and omitting amendments, the record of enactments and complete 
revisions of small loan laws inspired by the model act since 1917 has been: 

1917—Illinois, Indiana, Maine, New Hampshire, Utah; 

1918—Maryland, Virginia; 

1919—Arizona, Colorado, Connecticut; 

1920—Georgia; 

1921—Iowa, Michigan; 

1923—Rhode Island; 

1925—Florida, Michigan (revision), Tennessee, West Virginia; 

1927—Alabama, Missouri, Wisconsin; 

1928—Louisiana; 

1929—Connecticut, Missouri, and Ohio (all revisions); 

1931—Oregon and California (both revisions); 

1932—New Jersey and New York (both revisions); 

1933—Indiana, West Virginia, and Wisconsin (all revisions); 

1934—Kentucky; 

1935—Colorado and Illinois (both revisions) ; 

1937—Pennsylvania and Rhode Island (both revisions), Arkansas, Hawaii, Vermont; 
1939—California and Michigan (both revisions), Minnesota, New Mexico, Dominion of Canada. 

The tabulation attempts to show only the years during which the states first gave legislative recog- 
Nition to the small loan problem or reconstructed a prior small loan law, whether or not the resulting 
legislation was adequate according to the current or present standards. 

11 See session laws cited in Appendix A, p. 134. 

#2 For judicial treatment of small loan laws, see HusBacHEK, ANNOTATIONS ON SMALL Loan Laws 
(Russell Sage Foundation, 1938) hereinafter cited ANNOTATIONS. 
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Numser oF Reportep Decisions!® Directty ApyupicaTinc SMALL Loan Laws, By YEARS 
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No effort was made to collect and treat small loan decisions separately until 1938, 
when the author’s Annotations on Small Loan Laws’® was published. This volume 
dealt with the 243 small loan decisions’® which had been found in the National 
Reporter System up to January 1, 1938. Since this closing date for Annotations on 
Small Loan Laws, 44 decisions directly involving small loan laws had been reported 
up to December 1, 1940, and 7 prior decisions have been found. These 51 decisions, 
listed by jurisdictions, are cited by states in Appendix B, p. 137. The 294%? cases 
dealt with in Annotations on Small Loan Laws and listed in Appendix B are be- 
lieved to include all the decisions by American courts of last resort which directly 


involve small loan laws. 


Structure oF Unirorm SmMatt Loan Law'® 


The philosophy, method, and phraseology of the model acts have been the domi- 
nating influences in modern small loan legislation. Because it would be impossible 
to deal with each state act separately, the Uniform Act will be used as a common 
denominator for comment applicable to most of the state acts. The successive drafts 


*8The cases decided by federal courts, of course, involved state small loan laws or that of the 
District of Columbia. 

**'The research on which this table is based was made from the digest system of the West Pub- 
lishing Company. This system utilizes the topic heading “Pawnbrokers and Money Lenders” to designate 
such of the small loan cases as are segregated at all. More than one-third of the decisions were located 
only under widely divergent and comparatively blind headings. The heading “Pawnbrokers and Money 
Lenders” is peculiarly inappropriate because the Uniform Small Loan Law exempts licensed pawnbrokers 
and the popular implication of the term “money lender” includes the very things which are outlawed 
by that act. For the benefit of the profession, the Committee on Law Digests and Bibliography of the 
Conference on Personal Finance Law has requested the West Publishing Company to adopt a major 
classification with the heading “Small Loan Acts,” under which all cases involving small loan laws will 
be placed. The orderly and consistent development of small loan and related laws would be facilitated 
if bench and bar had convenient access to the growing volume of cases on this subject. 

15 Supra note 12. 

*® Ibid., \vii-lxv, Table of Cases Involving Small Loan Laws, By States. 

27Due to differences in classification of cases, the total numbers mentioned above and in the 
preceding table do not exactly agree. 

*® ANNOTATIONS, Pt. II, contains a treatment of the cases involving the specific provisions of various state 
small loan laws, arranged section by section according to the numbering plan of the Uniform Small Loan 
Law which is also used in this article. As these published citations are exhaustive and easily located, most 
citations are omitted from the résumé of provisions under this heading. 
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differ materially from each other, but the section numbering and plan remain basic- 
ally unchanged which permits fair generalizations as to the essential provisions. The 
latest published form of Uniform Small Loan Law is set forth in Appendix C, 
p. 138.1° 

The act operates on an optional system of licensing under which those electing to 
do so may make higher charges than permitted to others on condition that they 
submit to strict supervision and regulations. Those not licensed are subjected to new 
standards of usury in small loans and to new penalties for violations. Numerous 
special provisions make enforcement easier as a matter of law and more certain as 
a matter of practice against both licensed and unlicensed lenders. 


Sections 1, 18, and 20 fix the scope of the act. 

Section 1 provides that no unlicensed person shall engage in the business of 
making loans of $300 or less at rates of charge greater than otherwise provided 
by law.2° Section 18 contains substantially the same provision as to single loans. 
The provisions of the two sections create important new standards of usury in small 
loans. Loans of credit, goods, and things in action and the loan, use, or sale of credit, 
when used evasively, are brought into the same class as loans of money for the 
purpose of determining whether the act applies.2* Any discount or consideration 
exacted for such a loan is treated as interest for the purpose of determining whether 


1° Since the publication of this corrected form of the Sixth Draft minor improvements have been 
recommended by the Russell Sage Foundation. The Foundation has stated that a seventh draft is now in 
preparation and will be available early in 1941. 

*°The early Ohio and Nebraska acts contained no limitation in amount but appeared on superficial 
reading to contain a system of classification based on the nature of the security taken. These two acts 
were held constitutiona! in Wessel v. Timberlake, 95 Ohio St. 21, 116 N. E. 43 (1916), and Althaus v. 
State, 99 Neb. 465, 156 N. W. 1038 (1916). These two decisions are contrary to the weight of logic 
and, by implication, of authority, which is represented by Commonwealth v. Young, 248 Pa. 458, 94 
Atl. 141 (1915), rev’g 57 Pa. Super. Ct. 521 (1914). This case held invalid an early Pennsylvania act 
without limitation in amount of loan. The first two small loan laws enacted after the formulation of 
the first draft of Uniform Small Loan Law, based on the $300 classification, were upheld in People v. 
Stokes, 281 Ill. 159, 118 N. E. 87 (1917), and Commonwealth v. Puder, 261 Pa. 129, 104 Atl. 505 
(1918), aff'g 67 Pa. Super. Ct. 11 (1917). These cases were well reasoned and passed favorably upon 
the system of classification effected by the limitation in the amount of the loan. Thereafter, all sub- 
sequent, similar small loan laws have been upheld on the same basis. See ANNorations, Pt. I, at 13-26, 
and cases therein cited. 

For a brief discussion of the constitutionality of small loan legislation see GALLERT, HiLBorN AND May, 
op. cit. supra note 2, c. VIII, at 131-173. 

It should be noted that the small loan law does not apply to certain credit transactions which are 
not loans, for example, installment sales financing which if carried on in a certain manner is not the 
making of loans in the legal sense. Also, it does not apply to banks or transactions of other regulated 
institutions which are exempted. 

*1 The Massachusetts small loan law contains a provision that “The buying . . . of notes . . . shall 
be considered to be engaging in the business of making small loans.” This provision was added by 
amendment in 1912 to aid in the prosecution of evasions through a then current device. The bona fide 
purchase of notes in modern sales financing is not a device of evasion. An economic change has taken 
place. The very recent decision in Modern Finance Co. v. Holz, 29 N. E. (2d) 922 (Mass. 1940) 
holds, however, that such purchase of notes brings a sales finance transaction within the small loan 
law. Fortunately the court distinguishes the Massachusetts law from laws using the Uniform Small 
Loan Law provision, on the ground that the latter is more general in terms. Under a somewhat parallel 
situation in Ohio a provision against wage buying (not §16) was construed in State v. Mehaffey, 112 
Ohio. St. 330, 147 N. E. 506 (1925), not to apply to bona fide purchases. 
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the rate of charge brings the lender within the act.?? Generalized provisions with 
reference to evasions, devices, subterfuges, and pretexts are added to make determina- 
tions of usury easier for the courts. Such provisons are little more than repetitions 
of the general usury principle which requires courts to disregard the form and look 
to the substance when usury is alleged. It is interesting, however, that courts have 
mentioned and applied this general language of the act in a manner which gives 
the impression that they might not have followed the controlling general principle 
without the statutory provision.?° 

Section 20 exempts banks, trust companies, building and loan associations, credit 
unions, licensed pawnbrokers, and in some states other entities or institutions which 
are doing business under special charter or enabling act. ; 

Sections 1, 10, 12, 16, 18, 19, and 20 contain the only provisions applicable to 
non-licensees. 

Sections 2 to 9, inclusive, set up the machinery for the granting and revoking 
of licenses, payment of application and license fee and costs of examination, filing 
and maintenance of bond, posting of license, and similar provisions. 

Since the publication of the Fifth Draft on January 1, 1932, the granting of 
licenses has been conditioned upon certain findings of fact by the supervising official 
having to do with the fitness of the applicant, the welfare of the community,”* and 
the availability of specified minimum capital. Similarly, the supervising official has 
power to revoke licenses upon finding a violation of the act or regulations or the 
existence of any fact which would originally have justified denial of an application.?5 

Section 10 gives the supervising official complete visitorial powers, including 
access to books and records and the power to take testimony under oath of all 
persons engaged in the business of making such loans, whether acting or claiming 

*2 See London Realty Co. v. Riordan, 207 N. Y. 264, 100 N. E. 800 (1913), aff’g 148 App. Div. 
854, 133 N. Y. S. 595 (1912); and Stuback v. Sussman, 8 N. Y. S. (2d) 141 ((Sup. Ct. 1938), aff'd 
256 App. Div. 903, 10 N. Y. S. (2d) 240 (1939), 281 N. Y. 143, 23 N. E. (2d) 544 (1939); and other 
cases cited in ANNOTATIONS, at 114. 

*8 See Jernigan v. Loid Rainwater Co., 196 Ark. 251, 117 S. W. (2d) 18 (1938). 

*4The standard of fitness required is adequate “financial responsibility, experience, character, and 
general fitness” “such as to command the confidence of the community and to warrant belief that the 
business would be operated honestly, fairly, and efficiently within the purposes of the act.” The appli- 
cant must also show that his conduct of the business will promote “the convenience and advantage of 
the community.” These standards obviously involve flexibility of judgment as to the personal char- 
acteristics of an applicant and the general welfare of the community. Cne or more of these require- 
ments has been sustained against constitutional attack in the following cases involving small loan laws: 
Financial Aid Corporation v. Wallace, 23 N. E. (2d) 472, 125 A. L. R. 736 (Ind. 1939); Ravitz v. 
Steurele, 257 Ky. 108, 77 S. W. (2d) 360 (1934); Commonwealth v. Puder, 261 Pa. 129, 104 Atl. 505 
(1918), aff’g 67 Pa. Super. Ct. 11 (1917); In re Halck, 215 Cal. 500, 11 P. (2d) 389 (1932); Ex parte 
Fuller, 102 P. (2d) 321 (Calif. 1940); see also Equitable Loan Soc. v. Bell, 14 A. (2d) 316 (Pa. 1940). 

Similar standards have been construed in cases involving other statutes. The existence of a legitimate 
demand for small loans is obviously a basic inquiry under the convenience and advantage requirement. 
The administration of similar requirements, imposed on radio broadcasting stations, on a comparative basis 
has recently been sustained by the United States Supreme Court. Federal Communications Commission v. 
Pottsville Broadcasting Company, Fly v. Heitmeyer, and Federal Communications Commission v. Sanders 
Bros., 309 U. S. 70, 146 and 470 (1940). 

*5 The effect of this provision is to give the supervising official powers over the conduct of the licensee 
as long as he holds his license. See Commonwealth v. Lyons, 15 A. (2d) 851 (Pa. 1940). 
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to act as principal or agent or within or without the authority of the act. As to 
licensees, an annual examination is made mandatory. Along the same lines, Sec- 
tion 11 requires accounts and records to be kept as required by the official and 
preserved for purposes of supervision, and requires an annual report under oath to 
the supervising official. 

Section 12, applicable to licensees, contains specific prohibitions against: 


False, misleading, and deceptive advertising® (applies to non-licensees also). 

Taking of liens on real estate. 

Conducting any other business in a manner which will facilitate evasions of the act. 
Transacting business under any name or at any place other than those stated in the license. 


Taking of confessions of judgment or powers of attorney or a written instrument which 
does not disclose the essential facts or in which blanks are not filled in. 


Section 13 contains the one and only grant of a special privilege to licensees. 
Everything else in the act is in the nature of a requirement or a restriction. Under 
this section licensees “may lend any sum of money not to exceed $300” and make 
charges, including interest, at a rate not exceeding a specified percentage per month 
on unpaid principal balances.?’ It should be noted that the privilege is limited to 
loans of money and the maximum rate is expressed as an over-all percentage. The 
full significance and extreme importance of the latter provision are not always com- 
prehended.”® 

Licensees’ charges may not be taken or deducted in advance nor compounded 
and they must be computed, paid, and expressed as a percentage per month of the 
unpaid principal balance. There are strict and extensive prohibitions against the 
contracting for or receiving of any further or other charge or amount whatsoever, 
on penalty of invalidity of the loan, unenforceability of any claim for principal or 
charges, and, of course, revocation of license. 

Section 14 requires every licensee to: 


Deliver to the borrower, when a loan is made, a clear statement of the essential facts of the 
loan and a copy of Section 13. 
Give the borrower itemized receipts for all payments. 


26 See People v. Wahl, 100 P. (2d) 550 (Calif. 1940), which sustained conviction of a merchant for 
misleading advertising under a general statute on account of statements which were literally true but 
were apt to convey an erroneous impression to inexperienced or ignorant persons. 

271In laws prescribing a maximum rate consisting of two or more different percentages, a provision 
is necessary to prevent lenders from obtaining a higher rate by splitting up or dividing loans. 

38 ANNOTATIONS, at vii and 174, et seq. The maximum charge which licensees are authorized to make 
is an aggregate of all charges, whether for interest or otherwise, which may be exacted from the borrower. 
In effect a new method of computing interest for usury purposes is instituted. Even the class of bona fide 
expenses voluntarily authorized by the borrower and incurred for his benefit, which are distinguishable 
from interest, must be included in the authorized over-all charge. One result of this difference in 
terminology is to create a situation in which the figure expressing licensed lenders’ charges is not com- 
parable with the figure by which the charges of most other lenders are described. A loan by a bank, mort- 
gage company, discount company, or any other such institution may be advertised at 6% per annum, but 
when this charge and the additional expenses paid by the borrower are added together, the true rate of cost 
to the borrower will be higher and may substantially exceed the monthly percentage by which a 
licensed lender’s charge is expressed. 
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Permit prepayments in any amount at any time. 

Cancel, release, and return all obligations and securities signed by the borrower, upon final 
payment. 

Display a schedule of charges.?® 


Section 15 limits to $300 the aggregate indebtedness upon any part or all of 
which a licensee may collect more than the general contract rate of interest, whether 
the indebtedness is primary or secondary. 

Section 16 provides that the purchase of a wage or salary assignment for a con- 
sideration of $300 or less, whether or not in good faith,®° shall be deemed to be a 
loan for the purposes of regulation under the act. 

Section 17 invalidates wage assignments not taken simultaneously with the mak- 
ing of the loan and requires wage assignments and mortgages on household furni- 
ture to be in writing and signed by both spouses unless they have been living apart 
for at least five months. It makes assignments of future wages given as security for 
loans collectible only up to 10% of the borrower’s wages and only after a copy of 
the assignment has been served on the employer. 

Section 19 makes violation of specified major provisions a misdemeanor and 
provides that any loan, in the making or collection of which a misdemeanor shall 
have been committed, shall be totally void and unenforceable as to principal and all 
charges. 

To the discretionary powers Section 21 was added in the Fifth Draft, authoriz- 
ing the supervising official to make general rules and regulations and specific rul- 
ings, demands, and findings for the proper conduct of the business and the enforce- 
ment of the act. 

The remaining sections are devoted to mechanical and routine matters, such as 
repeal of inconsistent acts, separability clause, provision for carry-over of existing 
licenses under prior acts, and provisions to protect existing legal contracts against 
impairment. 

Not all of the above provisions are essential to the effectiveness of a modern small 
loan law and the model acts and many state acts contain other provisions not men- 
tioned above which are also important. However, those acts which are effective 
even though they lack some of the provisions mentioned are made so by unusually 
vigorous supervision or self-enforcement by licensees. Such de facto results of im- 
perfect laws are in their very nature temporary and should not be used as examples 
for other legislation. 


*° The importance of sections 12 and 14 is that they deprive the licensee of the tools by which loan 
sharks evade and defeat enforcement of interest limitations. See ANNOTATIONS, at 177. Were it not for 
these provisions, loan sharks could simply take licenses and proceed much as before. Equally important, 
these provisions are an invitation for responsible people to enter the business. 

®° §16 contains no specific language to the effect that it is applicable to transactions in good faith 
but the language must be so construed and the courts have done so in sustaining the constitutionality of 


the section. 
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History oF Increasep Recutation™ 


From 1917 to 1923 the small loan business licensed under the increasing number 
of small loan laws in force showed a tremendous growth in volume and developed 
an efficient operating technique. By 1923 approximately 20 states had small loan 
laws permitting commercial lending. Most of the original licensees had greatly 
expanded their invested capital and number of offices. In addition, many new com- 
panies, small and large, had been launched. Most of these were formed by the 
employees of the older companies who had received training in lending methods and 
accumulated capital for new ventures. 

Whereas the original recommended rate of 344°, per month had been thought 
very low and lending operations at that rate had not produced large profits in the 
first few years, the improvement in lending technique and the increase in volume 
of business increased the proportion of gross charges carried to net income. During 
this period, however, practically all loans by licensees were at the maximum rates 
permitted by the state acts. Rate competition had not yet become active. 

Shortly after the close of the first world war two new significant trends com- 
menced. One was the obtaining of large amounts of capital from the public by 
companies operating licensed lending offices. The rates of return which had to be 
offered to obtain this capital were generally high, but not so high that the entre- 
preneurs could not make profitable use of borrowed funds. The other development 
was the beginning of large-scale sales of durable goods on credit. This led to the 
rapid growth of sales finance companies and brought in its train a variety of im- 
portant economic and social consequences. Because this operation was based on a 
sale of goods at a credit price, followed by transfer of the paper to a finance com- 
pany, the transaction was not a loan, according to the controlling legal theory, and 
usury was not involved.*” However, the net result was indebtedness in small amounts 
owed by members of the same class for whom the small loan problem was acute. 
The importance of this latter development has not been fully recognized. 

As might have been expected, the loan sharks did not submit peacefully to the 
idea of abandoning their business. They opposed the enactment of the small loan 
law by every means at their command. Most important, they sought to find every 
possible loophole in the plan or wording of the law by continuing operations under 


*1 See Bradway, Development of Regulation (1938) 196 ANnNats 181; Nugent, Changing Philosophy 
of Small Loan Regulation, id. 205. 

82 See (1935) 2 Law & Contemp. Pros., 139-287, a symposium devoted to Instalment Selling; and 
Smith, Rethinking Usury Laws (1938) 196 Annats 189. 

The following cases hold standard sales finance transactions are not subject to interest restrictions 
of usury laws: Commercial Credit Co. v. Tarwater, 215 Ala. 123, 110 So. 39, 48 A. L. R. 1437 (1926); 
General Contract Purchasing Corp. v. Holland, 196 Ark. 675, 119 S. W. (2d) 535 (1938); Dunn v. 
Midland Loan & Finance Corp., 206 Minn. 550, 289 N. W. 411 (1939); or of typical small loan laws: 
Daniels v. Fenton, 97 Colo. 409, 50 P. (2d) 62 (1935); General Motors Acceptance Corp. v. Swain, 
176 So. 636 (La. App. 1937). It should be noted, however, that this form of transaction has been 
utilized by lenders as a device to evade regulation. See Ryan v. Indiana Finance & Loan Corp., 91 Ind. 
App. 622, 171 N. E. 812 (1930), rehearing denied, 172 N. E. 550 (1930); Higgins v. Mosler Acceptance 
Co., 140 S. W. (2d) 532 (Tex. Civ. App. 1940); Frankfurt Finance Corp. v. Cox, 142 S. W. (2d) 
553 (Tex. Civ. App. 1940). 
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one or another of the evasive devices. This led to many test cases, some of which 
were instituted and carried through by the loan sharks themselves. In some in- 
stances loopholes were found and in others the loan sharks were unsuccessful. 


While all this was happening there was a perceptible change in the attitude of 
the public toward regulated money lenders. The social stigma which originally 
attached to the business was slowly diminishing as public understanding of the 
nature of the business spread and particularly because the behavior of licensed 
lenders began to deserve public approval. 

During this period of testing, expansion, and consolidation of the small loan 
business the drafts of Uniform Small Loan Law were improved in the light of 
accumulated experience. The Second Draft, published in August, 1918, merely 
smoothed out formal and minor imperfections in the First Draft. The Third Draft, 
published in November, 1919, broadened the wage assignment provision to apply to 
commissions and other compensation for services, extended the restrictions applicable 
to liens on household furniture, and continued the process of editorial polishing. 
The Fourth Draft, published in December, 1923, added three important changes 
which will serve as illustrations of the manner in which this law was kept abreast 
of conditions; they related to prepayments, maximum loan, and salary buying. 


It had been found difficult to compel certain licensees to accept prepayments 
from borrowers. This defect in the law was important because several provisions are 
intended to encourage borrowers to get out of debt quickly. For example, the pre- 
scribed method of computing charges rewards quick repayment in contrast to the 
penalty on prepayments which is imposed by the discount method of charging in 
advance. The lumping of all charges into one percentage figure is also calculated 
to encourage prepayments by impressing the borrower with the high rate when 
compared with general interest rates. Further to accomplish these ends a provision 
was written into the Fourth Draft compelling licensees to accept prepayments in any 
amount at any time. 


Troublesome questions also arose in administering a prohibition against any 
person owing a “licensee, as such, more than $300 for principal.” The purpose of 
the provision was to confine licensed lending to small loans. However, literally 
applied, it would have prevented licensees from acquiring any indebtedness exceed- 
ing $300 even though legal contract rates of interest or no interest were charged. 
Accordingly, this provision was so rewritten as to prohibit licensees from charging 
more than the legal contract rate of interest upon any loan in excess of $300. In order 
to prevent evasions of the prohibition, it was also applied to any indebtedness whether 
primary, secondary, or contingent. 

The most important change in the Fourth Draft was the addition of Section 16. 
This section required wage purchases for a consideration of $300 or less to be 
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regulated as though they were loans.** The wage-buying device grew out of the 
fact that certain large employers followed the practice of ‘delaying wage payments 
for a substantial period following the date on which they had been earned. Cus- 
tomarily such employers made wage payments one or two weeks late. Thus the 
employee held a chose in action which could be the subject of sale. The practice 
of wage buyers was to go through the motions of purchasing a portion of the earned 
wages at a discount, usually 109%, which presumably was compensation for waiting 
until pay day. As such employees are seldom able to repay the full amount from 
one pay check, and as the wage buyers refuse to take partial payments, the process 
is repeated indefinitely. This is simply a disguised small loan business at a rate of 
240% per annum. The pretended purchase of property at a bargain price has long 
been a favorite device of usurers. By 1923 the business was being done in tremen- 
dous volume throughout the southern states and during the next few years it 
started to spread to the northern industrial area. 

These transactions usually could be proved to be loans and hence amenable to 
the small loan law but such proof required an expenditure of more money than 
the amount involved in the transaction and certainly more than such wage earners 
were likely to have at their disposal. Test cases were of no permanent value** as 
separate proof was required for each transaction challenged. The only effective 
means of controlling this practice was to subject all wage purchases, whether bona 
fide or not, to the small loan law. Section 16 does this. It was first enacted in Mary- 
land in 1924.85 Some 20 small loans laws now contain this section. Wherever it has 
been enacted the wage buyer has disappeared. 


Between 1923 and the publication of the Fifth Draft in January, 1932, far reach- 
ing changes took place in the business carried on by licensees and in the entire 
consumer credit field. 


A certain sequence of events had followed the enactment of many small loan 
laws. First, the loan sharks disappeared. Then the regulated business began to ex- 
pand. Due to improved lending techniques, increased volume of business, and the 
availability of public capital, it had become possible to make an attractice net return. 
A time came when there were too many licensed lenders and too many dollars seek- 
ing to be lent. Competition so far had been effective only to a very limited extent 
in reducing the rates of charge. Instead, it took the form of excessive solicitation and 
overlending. This in turn led to the borrower’s delinquency which fostered collection 

*° For a discussion of the salary buying business, as carried on in the absence of Section 16, see Gisler 
and Birkhead, Salary Buying in Kansas City, Missouri (Conference on Personal Finance Law, 1938). 

** State v. Mehaffey, 112 Ohio St. 330, 147 N. E. 506 (1925), and see cases cited in ANNOTATIONS, 
at 106, 157-159. 

*5 Laws 1924, c. 115, p. 236. The constitutionality of this enactment was attacked and sustained in 
1928. Palmore v. Baltimore & Ohio R. R., 156 Md. 4, 142 Atl. 495 (1928) (with which read Wight v. 
Baltimore & Ohio R.R., 146 Md. 66, 125 Atl. 881, 37 A. L. R. 864 (1924)). Subsequently the section 


has been sustained by the highest courts of a number of jurisdictions. See cases cited in ANNOTATIONS, 
at 105. 
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abuses.** These troubles gradually came into bold relief as the industrial states 
accumulated ten to fifteen years of experience. 

By 1931 it had become apparent that increased regulation of the licensed lending 
business was required. This was provided in the Fifth Draft which contained sweep- 
ing innovations. The higher interest privilege became more incidental and the 
general import of the act was changed to a code of business regulation. 

Discretionary authority was vested in the supervising official to grant and revoke 
licenses, and standards were set up which involved not only the fitness of the appli- 
cant’? but also the convenience and advantage of the community. In order that the 
number and caliber of the licensees might be subject to readjustment with changes 
in the community or in the licensees’ activities, power was conferred upon the super- 
vising official to revoke licenses if facts or conditions existed which originally would 
have justified denial of an application for license. The supervising official was given 
discretionary power to promulgate administrative regulations within the framework 
of the act and violation of regulations was made a cause for revocation of license. 

In addition, licensees were required to invest a substantial stake in the business. 
This tended to insure a sense of social responsibility and to confine the business to 
units of sufficient size to promote efficient operation with resulting low rates of 
charge. Licensees were also required to segregate the small loan business from other 
businesses. This tended to prevent evasions and operations of a character outside 
the remedial intent of the law. 

In order to subject the licensed business to intelligent public scrutiny based on 
facts, an annual report covering all phases of the business was made mandatory and 
the supervising official was required to publish annually an analysis of such reports. 

The Sixth Draft, published in January, 1935, refines and strengthens many details. 
Its most significant feature was reduction of the recommended maximum rate of 
charge. This was a further recognition of economic developments within the small 
loan business. It was also a reflection of the conclusion which had then been reached 
by the Russell Sage Foundation and others that competition within the small loan 
business was not fully effective and hence a reduction of the maximum charge by 
legislative fiat was necessary. 

Immediately after the publication of the Fifth Draft in 1932, it was enacted prac- 
tically in its entirety by New Jersey and New York, both laws being complete revisions 
of small loan laws which had long been in effect. The following year Indiana, West 
Virginia, and Wisconsin acted similarly. Since then more than ten additional juris- 
dictions have followed this path, leaving more than one half the 48 states with 
approved small loan legislation today. 


Smaty Loan Lecistation Now 1n Force*® 


To classify the existing laws on this subject is not an easy matter even for casual 
treatment. A realistic and accurate classification is very difficult. There is no state 


8° Id. at 53 et seq. 87 See note 24 supra. 
*8 There are minor differences between the tabulations of states suggested by Dr. Nugent, Dr. Foster, 
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act which follows exactly any one of the six drafts of Uniform Small Loan Law. 
As has been stated, these drafts are only models intended to be rewritten for each 
state in conformity with local laws, decisions, public policy, and social conditions. 
Moreover, the early drafts are no longer acceptable by present standards. 

Among the possible bases for classification are: comprehensiveness, similarity to 
the Uniform Drafts, and practical effectiveness. The last test requires subdivision 
in order to acquire real meaning. There are at least three principal respects in which 
the practical effects of small loan laws must be considered in order to classify them 
accurately: (1) the providing of capital to be lent under regulation, (2) the regula- 
tion in the public interest of the lending business thus created, and (3) the elimina- 
tion of high-rate, unregulated, commercial lending. Some states have succeeded in 
the first respect but not in one or both of the last two. Sometimes these deficiencies 
have been relative only and in some states they have caused miserable failures. No 
state has succeeded in the third respect without succeeding in the first. These three 
functional characteristics result largely but not entirely from the organic condition 
of the small loan law. The situation—legal and practical—in each state determines 
what the organic structure of the law must be in order to function properly. 

The system of classification used in the following tabulation®® is based in the 
first instance on the mere comprehensiveness of the small loan law. With a few 
exceptions this is also a test of close similarity to the Uniform Small Loan Law. 
There are 34 states, plus the District of Columbia, Hawaii, and the Dominion of 
Canada with comprehensive small loan laws; 14 states without. The citations of 
these 37 small loan laws are set forth in Appendix A, p. 134.*° 

But on the score of effectiveness no such broad statement can be made. Before 
discussing further the effects of small loan legislation, the writer’s classification will 
be given, as follows: 


Group A. [27 States, Hawaii, and Canada] 


The small loan laws of the following jurisdictions are comprehensive in scope, resem- 
ble one or more drafts of the Uniform Small Loan Law in important respects, are effective 
in providing capital to be lent, and, with the exceptions noted, they are reasonably effec- 
tive both in regulating licensees and in eliminating loan sharks: 


and the writer. These variations result largely from the differences between the systems of classification 
used. In addition, the application of any standard in such a field is to some extent a matter of personal 
opinion. It is interesting to note the comparative unanimity of opinion in this instance. 

See Foster, Le Baron, Small Loan Laws of the United States (Pollak Foundation, 3d ed. 1940) and 
Younc, PersonaL Finance CoMPANIES AND THEIR CrepiT Practices (Nat. Bur. of Econ. Res., 1940) 
33-35. See also, NEIFELD, PERsonaL Finance Comes oF AcE (1939) c. V, with much of which the 
writer cannot agree. 

®° See YOUNG, op. cit. supra note 38, 35, n. 1, where this system of classification was first stated and 
applied. 

‘° The citations in Appendix A include the present code and general statute citations of the 37 com- 
prehensive small loan laws referred to and the session law citations of all small loan laws and amend- 
ments enacted in these jurisdictions during and after 1909. These session citations constitute a condensed 
legislative history of small loan enactments in each jurisdiction. 
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Arizona* Iowa Missouri* Rhode Island 
California** Kentucky** New Hampshire* Utah 
Canada* Louisiana* New Jersey Vermont 
Connecticut Maine* New York Virginia* 
Florida** Maryland* Ohio** West Virginia 
Hawaii** Massachusetts* Oregon** Wisconsin 
Illinois Michigan Pennsylvania 

Indiana Minnesota 


(*) The laws of the nine jurisdictions marked with a single asterisk lack certain of 
the more recent improved provisions but are reasonably effective in practice, due either 
to vigorous supervision and enforcement or to active self-regulation by licensees. 

(**) The laws of the six jurisdictions with a double asterisk require special comment: 

California. The constitutional background of small loan legislation in California has 
compelled a unique treatment of the problem in that state. Its law became effective only 
about one year ago. Whether licensees will be well regulated or loan sharks will be able 
to find loopholes remains to be seen. 

Florida. A special provision exempting purchases of choses in action throws the state 
open to salary buyers and the act is not statewide in application. 

Hawaii. This law is modern in every important respect but almost no licensed small 
loan business is yet being conducted under it. This is probably due in large part to its 
isolation from the sources of capital which have developed on the mainland. An indus- 
trial loan act under which much loosely controlled small loan business is carried on may 
partially account for the dearth of small loan law licensees. j 

Kentucky. A special exemption of loans on the sole security of liens on motor vehicles 
permits high rate lending of that type. 

Ohio. This law is antiquated in several important respects. Licensees are not confined 
to small loans nor.has the supervising official sufficient discretionary power. Hence there 
are too many licensees and regulation of them is inadequate. Loan sharks, however, have 
been eliminated. 

Oregon. This law authorizes a minimum charge of $1, which permits licensees to 
collect exorbitant rates. 


Group B. [3 States] 

The small loan laws of the following states are comprehensive in scope but in several 
important respects, notably rate structure, they resemble none of the drafts of Uniform 
Small Loan Law. The acts have provided an adequate amount of capital to be lent but 
they have not succeeded in regulating licensees. Because of the high and loosely worded 
maximum rates permitted by these laws there are comparatively few unlicensed loan sharks. 


Colorado Nebraska New Mexico 


Group C. [4 States and the District of Columbia] 


The small loan laws of the following jurisdictions resemble one or more of the drafts 
of Uniform Small Loan Law in material respects but they are totally ineffective because 
the maximum rates of charge permitted are too low for profitable commercial operation: 


Alabama Arkansas District of Columbia Georgia Tennessee 
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Group D. [5 States] 


The following states have laws affecting one or more aspects of the small loan business 
but they are so fragmentary or imperfect that they are totally ineffective: 


Delaware Mississippi North Carolina Texas Wyoming 
Group E. [9 States] 


The following states have no small loan legislation: 


Idaho Nevada Oklahoma South Dakota 
Kansas North Dakota South Carolina Washington 
Montana 

Summary. 


Thirty states, Hawaii, and Canada [Groups A and B] have comprehensive small loan 
laws which are effective in one or more important respects. 

Nine states and the District of Columbia [Groups C and D] have ineffective small 
loan legislation. 

Nine states [Group E] have no small loan legislation. 

In connection with appraising the effectiveness of small loan laws it is desirable to 
review, even at the risk of repetition, the manner in which they operate against high 
rate illegal lending. 


How THE Untrorm Smatt Loan Law Works as To Loan SHarxKs 


Morality cannot be achieved by mere legislative fiat, but the Uniform Small Loan 
Law has undeniably produced business morality in its own portion of the consumer 
credit area, to the extent that the loan shark has disappeared wherever it has been 
enacted. To accomplish this the law works in two ways—legal and practical. 

Legally, the loan shark is deterred by new civil and criminal penalties in the act. 
Before the enactment he might lose his usurious interest, or he might in theory suffer 
graver civil consequences, according to the different state usury acts. In only a few 
states was he subject to criminal penalties. For several reasons all these penalties 
were largely academic. Usury was too hard to prove; there were too many fine- 
spun distinctions. Was an amount received by him really interest or was it com- 
pensation for something else? Was certain evidence admissible? Could the bor- 
rower, as a practical matter, prove his case? The loan shark prevented his victim 
from obtaining possession of tangible adverse.evidence and manufactured favorable 
written evidence. But the controlling reason why the loan shark did not fear civil 
or criminal penalties was that few of his victims complained, very few tried to 
invoke a remedy, and almost none succeeded. 

The enactment of an adequate law changed the legal setting by imposing the 
serious penalties of complete invalidity of borrowers’ paper, fine, and imprisonment. 
In most states it changed the principles of usury in small sums by bringing into the 
category of interest all “discount or consideration,” by applying the rules of interest 
to other transactions than outright loans of money, and by expressly prohibiting 
evasive practices. Legal proof of usury became much easier. Most important, it 
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created a public officer charged with the duty of enforcing this law; legal weapons 
were handed to one able to use them. 

All these changes would not be effective without the competition of commer- 
cial interests. Alabama, Arkansas, and the District of Columbia have had on their 
books for years small loan laws with most of the legal advantages just mentioned 
but there is no licensed lending since the laws do not allow commercially profitable 
rates of charge. These jurisdictions are overrun with loan sharks. Even more per- 
suasive are the experiences of Georgia and Tennessee. These states once had small 
loan laws with adequate permissive rates and almost no loan sharks; but each state 
reduced its permitted rate below the profit level, leaving the legal setting otherwise 
the same, and thereupon licensees ceased to operate and loan sharks flocked in. 

It is apparent that the real activating force of the Uniform Law is the legitimate 
commercial small loan business. It is easy to infer that competition eliminates the 
loan shark merely by offering borrowers a source of credit at lower rates and under 
much more pleasing conditions. This is true but it is only a part of the process. 
A person would be foolish to borrow at 10% per month when he can do so for 3%, 
but there are many foolish persons and, if a corrupt source of high cost credit is 
available, many will use it. This is demonstrated by the recurring operations of 
outlaw lenders in states having good small loan laws. They creep in, operate for a 
while, and are put out of business. Economic friction and human frailty permit them 
to prosper temporarily in the presence of well-operated, low-cost credit agencies. 
They go out because they are discovered by licensees who set in motion the ma- 
chinery of the small loan law. The licensees have an investment to protect. They 
become detective, policeman, and prosecutor. That is an important function of 
competition in ¢liminating loan sharks. 

Morality has been achieved in this business not by mere passage of a law but by 
fostering a remedial business which, from enlightened self-interest, polices its own 
area with everlasting vigilance and vigor. 

Economic conditions within a state are sometimes such that there is little pres- 
sure to cause wholesale violation of an antiquated small loan law. There are a few 
states, for example, where salary buying does not flourish notwithstanding the ab- 
sence of Section 16 because of the type of wage earner and the method of paying 
wages. Conversely, conditions sometimes arise which bring about serious loan shark 
activities in states having adequate small loan laws. An example is the case of lower 
New York City in the period immediately following Prohibition. The existence of 
organized criminal gangs without a source of income, plus the industrial conditions 
in that crowded area, led to a loan-shark business in very small sums; the “six for 
five” racket. Within a few years a vigorous prosecutor broke up this business by the 
use of the New York Small Loan Law, but while it was operating the act might have 
been unjustly condemned. 

In addition to the ebb and flow of general conditions, the effectiveness of a small 
loan law is also influenced by the length of time that it has been on the books. 
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There is no cycle of time or sequence of events common to all states in this respect; 
nevertheless loan shark activities must be appraised in each state in view of the 
age of the small loan law. In a state such as California, where the loan shark evil 
was rampant before the recent enactment of the small loan law, and particularly 
because of the complexity of the lending business, the loan shark may disappear 
rather slowly, fighting as he goes. In Minnesota, which enacted a small loan law at 
almost the same time, the loan shark disappeared immediately when the law became 
effective.** 

As the years go by after the enactment of a small loan law, developments may 
tend steadily toward improvement of lending conditions or the opposite. Under 
the older acts the drift is probably away from effectiveness; hence the frequent revi- 
sions. In this development much depends upon the wisdom and vigor of the super- 
vising official. In Kentucky the elimination of the loan shark has proceeded slowly 
but positively since the enactment of its law in 1934. Something remains to be done 
but progress is in the right direction. In Minnesota, however, one familiar with the 
processes involved must predict the return of the loan shark if present administra- 
tive policies persist. The licensed lending business is so circumscribed and hampered 
by unwise regulations that commercial profits have been made meager and the 
sources of credit supply contemplated by the legislation are being starved out. As 
licensed lending is the moving force which eliminates the loan shark, the intended 
results cannot be accomplished under this regime. Mere prohibitive legislation was 
long ago demonstrated to be ineffective in the face of the widespread necessity for 
small loans. 

The type of administration and the type of licensee are sometimes of controlling, 
although temporary, importance. An outstanding example of success with a very 
old small loan law is found in Massachusetts, where there has been enlightened and 
vigorous administration for many years, coupled with an unusually cooperative atti- 
tude on the part of the lenders.” At the other extreme are states in which adminis- 
tration has been lax. That condition is apt to be aggravated by recalcitrant licensees. 
Both extremes may lead to false conclusions by students or lawmaking bodies. 


Errects oF Orner LEGISLATION 


The external fact which is most likely to diminish the social effectiveness of a 
small loan law is the existence of other statutes having an impact on the consumer 
credit field. If the public benefits gained by the small loan law movement are not 
to be lost, means must be found to stop the transferring of loan-shark operations to 
the protection of statutes which grant obscurely worded privileges without adequate 
restraints. With these extraordinary rights, there is no necessity for those who other- 


“1 For a discussion of loan shark activities in Minnesota prior to enactment of the small loan law in 
1939, see Batchelder, The Small Loan Business Unregulated (1939) 205 ANNALS 35; and Special Report on 
Investigation of High Rate Loan Companies in Minneapolis, July 1, 1938 to July 1, 1939 (Better Business 
Bureau of Minneapolis, Inc., 1939). 

“2 See Davidson [Mass. Adm’r of Loan Agencies], How Regulation Works in Practice (1938) 196 
ANNALS 189. 
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wise would be loan sharks to operate illegally. Their charges are just as extortionate 
and their practices just as deceptive and oppressive, when they operate within the 
provisions of such an enabling act, as would be the case if the operation were entirely 
illegal. In some respects the situation is worse because the loan shark is protected. 
In Georgia, building and loan acts are being prostituted, in Florida it threatens to be 
a “limited guaranty company” act, and in several states mortgage loan company laws 
verge toward shields for loan sharks. Motor vehicle loan laws and “pro rate” laws 
are other examples. 

In many states pawnbroking acts are being utilized in a small way. The most 
aggravated examples of such perversion of statutes are found under the so-called 
discount company acts. Of these the Loan and Investment Company Act of Mis- 
souri*® and the Industrial Loan Company Act of Califronia** are spectacular exam- 
ples. In 1939, when the Missouri salary buyers were put out of business by the 
enactment of the appropriate small loan law provisions, they merely shifted plans and 
are now carrying on large operations, which are just as anti-social as salary buying. 
They do this under cover of the Missouri Loan and Investment Company Act which 
permits collection of monthly fees and a $20 “hazard fee” for each loan secured by a 
motor vehicle.*® In California the recent enactment of small loan legislation was 
followed immediately by loan shark activity under the Industrial Loan Company Act 
which permits exorbitant fees and charges by its Genmsenictes of regulation and an 
obscure method of authorizing charges. 

The existence of these harbors is beginning to constitute a major public menace. 
As adequate small loan legislation has expanded throughout the country the loan 
shark has been. crowded into narrower territory. Many imperfect enabling acts of 
the types mentioned have been on the statute books for years and operations under 
them have been reasonably sound, due largely to the self-restraint of those who have 
qualified for the statutory privilege. But now, when the loan shark is driven out 
at one point he comes in at another, as a discount company, with the benefit of legal 
protection. 

It is obvious that the term “effectiveness of small loan laws” would have little 
real meaning if the definition of loan shark is to include only ¢legal lending. The 
worst salary buying, with no legal sanction whatever, has no more destructive conse- 
quences on society than legal money-lending under some of the archaic enabling acts. 
Often these laws were passed before the necessity for strict restraint was appreciated. 
It does not seem fair or accurate to classify a small loan law as “ineffective in elimi- 
nating loan sharks” when the fault lies with another act which looses on the state 
a volume of legal but anti-social lending. 


“8 Rev. Strat. (1929), c. 32, art. 8, §§4979-85, p. 1375; (Cum. Supp. 1937), c. 32, art. 8, §§4982-82a, 
p. 512. 3 Mo. Strat. ANN. (1932), c. 32, art. 8, §§4979-85, p. 2280; (Cum. Pocket Pt. 1937), p. 67. 

** Gen. Laws (Deering 1937) 1678, Act 3603, §§1-12. See also Copes, Laws anp Const. Am’Ts 
(Deering, Supp. 1935), art. XX, §22, p. 2146; Stat. 1935, c. 538, p. 1613. 

“° Since such lenders are not acting in good faith, their plan of operation probably is not protected 
by the Loan and Investment Companies Act. For provisions of act see note 43 supra. 
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ABsENCE OF OTHER LEGISLATION 


Just as the presence of imperfect enabling acts tends to negative the development 
of adequate statutory small loan regulation, so the absence of regulatory laws con- 
trolling other sources of consumer credit is endangering the same development. 
These new credit agencies are still dealing on a Jaissez-faire basis with much the 
same class of persons for whose protection the small loan laws have been enacted. 

The problem involved is not primarily one of business morality. Statutes impos- 
ing codes of conduct on businesses which deal with the economically weak are not 
made necessary by the immorality of the rank and file of a business. To be effective 
they must be drawn with the realization that a fringe of irresponsible operators will 
ruin the responsible ones unless all are restrained by a superior force. Competition 
makes it difficult for one business institution, be it lender, producer, or merchant, 
to exercise self-restraint without being assured that the others in his business will 
follow suit. In a business heavily tinged with the public interest, such as one ex- 
tending credit to consumers, no loopholes can be left, or in due time, whenever pres- 
sures are sufficient, the unscrupulous will find and use them. Witness the discount 
company acts, long used with moderation by decent interests and now prostituted 
to the great detriment not only of the public but of the respectable discount com- 
panies as well. 

Small loans made by banks are small loans and they must be considered in de- 
veloping small loan laws. Likewise, the consumer indebtedness which originates 
with the sale of a commodity is so nearly identical with the consumer indebtedness 
which originates with a loan, that realism requires consideration of sales finance 
transactions in connection with loans. To deal with banks and sales finance com- 
panies in a symposium on loan sharks may seem harsh; but let us forget that odious 
term and consider all consumer credit as one general problem. In that light, all 
sources of such credit require the attention of anyone concerned with small loan 
legislation. 

Where the small loan business once covered almost the entire economic area 
characterized by the social problems which we have been discussing, it has now 
become only a relatively small portion of the field. The phenomenal increase in small 
loans to consumers by banks is too well known to require elaboration.*® Retail in- 
stalment credit selling had its original impetus earlier but it also has shown in the 
last decade a constantly increasing volume. There has resulted not only a staggering 
aggregate per capita consumer debt but a revolution in the public attitude toward 
owing money. The far-reaching consequences on the national economy extend into 
the production and distribution systems and exert heavy influence on real wages. 

As the pressure to sell goods has increased, there has been a growing tendency to 
use credit as a competitive device. Today the vendor of both hard and soft goods, 

or the finance company where the paper comes to rest, is apt to look not to the 


“6 See Younc, ComMERCIAL BANKS AND CONSUMER INSTALLMENT Crepit (Nat. Bur. Econ. Res., 
1940); and Nucent, ConsuMER CrEDIT AND Economic Srasitity (Russell Sage Foundation, 1939). 
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resale value of the merchandise but to the earning capacity of the debtor. This de- 
velopment has made almost identical in social import the consumer debts which 
originate in purchases and those which originate in loans. 

The inquiring mind at once asks two questions: To what degree and in what 
manner have these changes affected the original small loan problem, the effectiveness 
of small loan laws which were designed for different conditions, and the operations 
of licensed lenders? In what directions and to what extent should and can small 
loan legislation develop in order to adjust the governmental control of these various 
debt sources to keep pace with economic changes? 

With reference to the first question: The increase of instalment selling has had 
a more profound effect on loan problems and on the operations of licensed lenders 
than has been generally recognized. The remedial effects of the small loan law have 
been adequate. Necessitous persons have obtained cash on credit at fair rates and 
under restrictions which have promoted fair dealing. But a new class of borrowers 
has appeared and the remedial agency set up to care for the necessitous finds itself 
dealing with all consumers as such. The attitude of the average man toward indebt- 
edness and thrift has been changed. He has been beset on every side by selling pres- 
sure calculated to make him want to enjoy today the benefits of tomorrow’s earnings 
and minimizing the weight of the resulting debt burden. Where once he had to 
obtain money in order to obtain goods, there are now several commercial sources 
of credit not only willing but anxious to accept his promise to pay. This complete 
revolution in the consumer’s attitude toward borrowing has been too gradual to be 
detected during any one year, but comparison of today with 1920 makes the extent 
of the change dramatic. 

The enactment of regulatory small loan laws put in motion certain trends which 
of themselves tended to change the nature of the very business which the laws were 
designed to deal with. These are too complex and numerous for detailed study but 
an illustration will suffice. The typical victim of a loan shark paid from 10% to 20% 
per month and borrowed possibly $25 each from three or four lenders. Averaging 
these figures, he may have paid $12 per month for the use of $80. After the enact- 
ment of a regulatory law under which charges were 39% per month, the same man 
could carry an $80 debt for $2.40 per month or a $200 debt for $6 per month. This 
tremendous reduction in costs did many things. It broadened the market to include 
many new borrowers. As one reflection of the changing conceptions of debts and 
thrift, it increased the use of credit by those who were already borrowers. The re- 
sults of fair dealing and the acceptance of these lending agencies by self-respecting 
borrowers was also to broaden the market. It should be observed also that other 
and newer consumer credit agencies have similarly expanded their fields of opera- 
tion. The resulting overlap becomes rapidly more confusing. 

The small loan credit mechanism continues to fulfill its original remedial purpose 
admirably but it is also doing a new and different business. It takes care of those who 
are just as insistent upon borrowing money as though they were driven by necessity. 
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In this respect licensees now find themselves in the commercial lists as competitors 
of the new and unregulated. consumer credit agencies just as they have always com- 
peted with the #/egal agencies and under much the same conditions. That statement 
is not intended to disparage banks and sales finance companies; it is merely a recog- 
nition of facts. But grave social problems are necessarily implied. 

It would seem impossible to establish any credit agency through the molding 
effects of legislation which deals exclusively with the necessitous even if this effort 
should seem desirable. To do so would require the establishment of legislative 
standards which are impossible to express and to which, in any event, our people 
would not submit. Such a development would greatly increase the rates of charge 
which the necessitous would have to pay in order to obtain their credit. It is whole- 
some for licensees to lend in volume to those who demand loans but are not strictly 

_hecessitous, so long as the demands of the necessitous are well supplied. We cannot 
too closely segregate or separate the sources of any type of credit. In commercial 
banking for generations $1,000 and $5,000 business loans at reasonable rates have been 
made possible because loans of $50,000 and $100,000 were being made. Likewise, 
today, if banks can make consumer loans under proper regulation at lower rates than 
other agencies, that is a net social gain and should be encouraged, but it cannot be 
done to the exclusion of commercial lending. 

One of the dangers arising from recent developments is the possibility of public 
misconception of the present dual nature of the licensed small loan business. In the 
presence of competitive activities of these assorted agencies, the fact may be over- 
looked that this lender is still taking care of the credit needs of the truly necessitous. 

Turning now to the second question: The public interest requires the regulation 
of all sources of consumer indebtedness. Most of the evils which were created by the 
operations of loan sharks thirty years ago now exist in varying degrees in the con- 
sumer indebtedness created by unregulated agencies. Today there is extensive over- 
lapping of all these agencies. Confusion results. Authorities are unable to follow 
through the maze. The businesses themselves find legal conflicts and omissions. 
What was a single problem in 1910 is a triple problem in 1940. The Uniform Small 
Loan Law closed one gate. Today there are two other openings. It does little good 
for the body politic to control one source of evil and leave untouched two others. 

Banks are exempted from the Uniform’Small Loan Law in all but two states.** 
The very nature of banks and their present regulation for other purposes seem to 
require exemption from this Act. No thoughtful person can honestly oppose the 
extension of credit in small amounts by banks, provided that it is done under proper 
controls consistent with the means being used to protect the public in related situa- 
tions. With the exception of those in New York where a pioneer experimental act 
has been passed, banks are today the victims of antiquated interest laws just as the 
decent commercial lenders were before the enactment of adequate small loan laws. 
It is regrettable that the small loans of most banks today are illegal. Unfortunately, 


‘7 Arizona and Oregon. For provisions of statute, see citations in Appendix A. 
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one consequence of the illegality is the adoption of many devices and shams. This 
itself colors the activities and attitudes of banks. In most cases banks have shown 
commendable moderation, but the result of all these factors is that the small loan 
departments of a great many banks involve, to a lesser degree, the same anti-social 
characteristics which have always been found in the operations of loan sharks. 

There is the almost universal practice of advertising a figure as a rate of interest 
when in truth the minimum true interest rate is twice the advertised figure because 
no credit is given for reductions of principal by instalment repayments. There are 
the unadvertised fees and fines, the refusal or neglect to give adequate refunds upon 
prepayment, and the constant use of terms like “service charges” to disguise interest. 
One can only conclude that there is no fundamental difference between small loans 
when made by banks and when made by others from the point of view of the need 
for regulation in the public interest. 

It is unnecessary to cite here documentary evidence of the abuses which are being 
practiced on their debtors by the less responsible sales finance companies. The Massa- 
chusetts interim report and the Wisconsin, Indiana, and Michigan laws indicate the 
public interest in the problem. Many of the evils now found in the sales finance 
business would readily yield to provisions parallel to those which are already in the 
small loan laws: For example, the very long repayment schedules and the so-called 
balloon payment plans under which buyers are entrapped into overlarge indebtedness 
by small monthly payments, sometimes culminating in a very large final one. To 
meet similar unwholesome developments in the small loan business the following 
two provisions have been devised: “No licensee shall make any contract of loan 
under which the final payment contracted for matures more than twenty months 
after the date of the contract” and “Every contract of loan entered into by a licensee 
shall provide for substantially uniform payments, either of principal or of principal 
and interest combined, at substantially uniform intervals of time throughout the life 
of the contract.” 

In order to regulate sales finance transactions it is not necessary to treat them as 
loans. Being a part of the consumer credit problem, however, it is essential that 
they be regulated on a comparable basis. The representations with reference to 
charges now being made by banks, discount companies, and sales finance companies 
constitute a veritable babble of tongues.** It is exceedingly important that the var- 
ious institutions offering credit to the consumer should express their charges in com- 
parable terms. This type of business must always lack some of the elements neces- 
sary for effective competition. Whether from necessity or salsman’s pressure or mere 
perversity, the prospective consumer-debtor lacks full bargaining capacity. He is 
usually drawn from a class which admittedly requires the protection of the state. The 


*8In recent cease and desist proceedings, the Federal Trade Commission has ruled that the practice 
of stating finance charges as 6% when such percentage is computed on the original unpaid balance as 
distinguished from the declining balance is unfair competition because of its deceptive tendency. The 
Commission’s ruling was judicially sustained in General Motors Acceptance Corp. v. Fed. Trade Comm., 
114 F, (2d) 33 (C. C. A. 2d, 1940). 

See also Younc, op. cit. supra note 38, at 202-203. 








DEVELOPMENT OF REGULATORY Laws 133 


least that the state can do, in order to promote free competition and to protect him, is 
to require that the competitive bids for his business be based on the same specifica- 
tions. For this purpose the clean-cut method of computing and limiting charges 
which has been one of the essential factors in small loan legislation has proved effec- 
tive. It is the only means by which costs of credit can be expressed on a comparable 
basis. To desert it would be a backward step in defiance of the results of forty years 
of experiment and a surrender to forces already defeated.*® 

The proposed developments are only extensions of similar movements in related 
fields. A striking example is found in the restraints which have been placed on the 
merchandising of consumer goods. Forty-two states have enacted statutes to prevent 
false and deceptive advertising.° Enforcement has resulted in standardization of the 
representations which may be made concerning goods offered for sale. Honest label- 
ing and standard prices have been brought about by a combination of state regula- 
tion and merchants’ cooperation. The best merchants, those who do not intend to 
deceive or oppress, need this protection the most and the wisest ones have been the 
most vigorous in obtaining it. 

The larger and more responsible units in the consumer credit businesses are be- 
ginning to realize that it is necessary for self-preservation to impose standards of 
conduct upon all elements in their business in order to restrain the irresponsible ones. 
This development is a close and natural parallel to the similar development which 
took place in the small loan business early in 1916. 

The motivating influence behind all efforts to protect customers is the realization 
that ultimately private profit must depend upon public service. Due to the char- 
acteristics of the customer, this truism is notably applicable to consumer credit busi- 
nesses. They are extremely sensitive to public opinion. This is in part due to the 
fact that all such businesses require the special privilege of making an unusually high 
credit charge in order to operate at all. The public through its law-making bodies is 
in a position to control the grant of that privilege. The direct relation between con- 
tinued public service, continued public good-will and continued privilege, accounts to 
a considerable extent for the progress toward satisfactory regulation which has char- 
acterized the development of small loan legislation in the last twenty-five years. 
Doubtless the same elements will tend to bring about progress in the now unregulated 
segments of the consumer credit field. It is to be hoped that all these “small credit” 
agencies will in the future advance in public service and in public esteem and retain 
the special privileges upon which their continued business life depends. 

The weakness of those who require consumer credit is such that fair dealing 
can be insured only by the imposition of effective restraints on all sources of supply. 
This can be accomplished by legislation. The present state of affairs requires the 

‘°'The writer believes that any method of expressing rates of charge for credit except on an all- 
inclusive percentage basis on unpaid principal balances of the amount actually received and retained by 
the debtor, fosters evasion, lulls the debtor into belief that his burden is light, tends to prevent getting 


out of debt, and prevents the consumer from exercising such bargaining powers as he may possess. 
5° See PrinTER’s INK for May 31, 1940. 
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preparation and enactment of a consumer credit code which will integrate these 
various credit mechanisms and regulate them all on a harmonious and coordinated 
basis. For those who may undertake this task the development of small loan regu- 
lation through legislation should contain valuable lessons. 


APPENDIX A 
CITATIONS OF SMALL LOAN LAWS 


This table, compiled as of December 1, 1940, contains (in small capitals) the present 
code or general statute citations and (in ordinary type) the session law citations of the small 
loan laws of the 37 jurisdictions listed in the text in Groups A, B, and C under the heading 
Classification of Small Loan Legislation. It also contains a condensed legislative history of 
small loan enactments in each jurisdiction by reference to the session law citations of all 
prior small loan laws and amendments enacted during and after 1909. 


ALABAMA—General Acts 1927, No. 268, p. 264; new enactment, General Acts Ex. Sess. 1932, No. 339, 
p. 331. Note: The laws above cited are omitted from the Ata. Cope ANN. (1928) and 1936 Supp. thereto. 
ARIZONA—Rev. Cope (Struckmeyer, 1928) c. 45, §§1989-2013, p. 481; and Supp. (Courtright, 1936) 
c. 45, §2013, p. 270. 

Laws 1919, Cc. 91, p. 125, as amended by Laws 1935, c. 39, p. 147. Note: Rev. Cope (Struckmeyer, 1928), 
prepared under authority of Laws 1925, c. 35, revised and reenacted the Small Loan Law. 
ARKANSAS—1 Dicesr or Statutes (Pope, 1937) c. 14, §§826-855, p. 477. 


Acts 1937, No. 135, p. 467. 
CALIFORNIA—Srar. anp Cope Amprs. (1939) Cc. 952, p. 2667; c. 953, p. 2679; c. 1044, p. 2874; c. 
1045, p. 2886. Cops anp Gen. Laws (Deering, Supp. 1939), Act 5825 (1st), §§1-23, p. 1356; Act 5825 
(2nd), §§1-24, p. 1366; Act 7700, §§1-24, p. 1509. 

Personal Property Brokers Law: Laws 1909, c. 634, p. 969; as amended by: Laws 1911, c. 490, p. 978; 
Laws 1931, c. 273, p. 558; Laws 1933, ¢. 577; Laws 1939, C. 952, p. 2667, and c. 1044, p. 2874. Small 
Loan Law: Laws 1939, ¢. 953, p. 2679, c. 1045, p. 2886. Note: Laws 1939, cc. 952 and 1044 in effect 
repealed the prior act and enacted a complete new law. The Small Loan Law was enacted to prevent 
evasion or avoidance of the basic scheme of regulation provided by the Personal Property Brokers Law. 
The two laws taken together provide a system of classification and regulation which in practical effect is 
similar to that of the Uniform Small Loan Law. See also Usury Law, an initiative measure effective 1918, 
Stat. anp Cope Ampts. (1919) §§1-5, p. Ixxxiii; Copzs anp GEN. Laws (Deering, 1937), Act 3757, 
§§1-5, p. 1715, and Assembly Constitutional Amendment No. 79, effective 1934. 

CANADA—3 Geo. VI, c. 23 (1939). 

COLORADO—3 Co to. Star. ANN. (1935) c. 88, art. 2, §§6-21, p. 719, and current Pocket Supp. 

Laws 1913, c. 108, p. 400; new enactment Laws 1917, c. 93, p. 350; repealed and new enactment Laws 
1919, C. 159, Pp. 524; new enactment Laws 1935, c. 157, p. 690; as amended by Laws 1939, c. 121, p. 440. 
CONNECTICUT—z2 Gen. Strat. Rev. (1930) tit. 37, c. 213, §§4066-4082, p. 1314; and Cum. Supp., 
1931-1933-1935, tit. 37, c. 213, §§1551C¢-1556c, p. 675; and 1939 Supp., c. 213, §§1258e-1262e, p. 641. 
Public Acts 1919, c. 219, p. 2878; as amended by: Public Acts 1923, c. 223, p. 3669; Public Acts 1927, 
C. 100, p. 4202, and c. 233, p. 4302; Public Acts 1929, c. 207, p. 4638; Public Acts 1933, c. 288; Public 
Acts 1935, c. 320; Public Acts 1937, c: 172. 

DISTRICT OF COLUMBIA—D. C. Cope (1929) tit. 17, c. 2, §§21-31, p. 155; 37 Stat. 657 (1913); as 
amended by 39 Star. 1006 (1917). Note: Act of May 29, 1928, and Public Resolution of March 2, 1929, 
authorized consolidation and codification of the laws. The Small Loan Law was revised and codified by 
virtue of said acts. 

FLORIDA—1 Fra. Comp. Gen. Laws ANN. (1927) c. 71, §§3999-4017, p. 1431. Id. (Compact ed. 1927) 
p. 1410. 

1 Laws 1925, c. 10177, p. 346; as amended by'1 Laws 1939, c. 19349, p. 718 and c. 19517, p. 1214, and 
2 Laws 1939, c. 20113, p. 1502. 
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GEORGIA—Ga. Cope (1933) tit. 25, c. 25-3, §§25-301—25-319, p. 739 Ga. Cope ANN. (1935) Bk. 
9, tit. 25, c. 25-3, §§25-301—25-319, p. 352. 

Acts 1920, p. 215; as amended by Acts 1935, c. 285, p. 394. 

ILLINOIS—Rev. Star. (State Bar ed., 1939) c. 74, §§19-46, p. 1907. 13 ANN. Stat. (Jones, 1934) 
(Pocket Supp. 1939) c. 75, §§75.37(1)-75.37(28). Ann. Stat. (Smith-Hurd, 1934) (Pocket Supp. 1939) 
c. 74, §§19-46. 

Laws 1917, p. 553; as amended by: Laws 1925, p. 454; Laws 1933, p. 674 and p. 676; repealed and new 
enactment, Laws 1935, p. 925. 

INDIANA—s Ann. Strat. (Burns, 1933) tit. 18, c. 30, §§18-3001—18-3005, p. 375. Srat. ANN. (Bald- 
win, 1934) c. 64, art. 5, §§10465-10469, p. 2196. 

Acts 1913, c. 167, p. 457; repealed and new enactment Acts 1917, ¢. 125, p. 401; as amended by Acts 
1933, C. 154, p. 806. 

IOWA—CopeE (1939) tit. 23, c. 419.1, §§9438.01-9438.23, p. 1562. . 

Laws 1921, C. 35, Pp. 27; repealed and new enactment Acts Ex. Sess. 1933-1934, C. 125, p. 242. 
KENTUCKY—Carrotv’s Ky. Stat. (Baldwin Rev. 1936) c. 32, art. 16, §§883i-1—883i-32, p. 474. 

Acts 1934, c. 17, p. 32; §10(b) repealed by Acts 1940, c. 191, p. 737- 

LOUISIANA—Gen. Strat. (Dart, 1939) tit. 8, c. 14, §§768-787, p. 351. 

Laws 1928, Act. No. 92, p. 93; new enactment, Laws Ex. Sess. 1928, Act No. 7, p. 20; Laws 1940, Act. 
No. 108, p. 474. Note: Laws 1940, Act No. 108 purports to amend the first Law of 1928 which was 
declared unconstitutional and thereafter replaced by the second Law of 1928 which was upheld. 
MAINE—Rev. Star. (1930) c. 57, §§143-161, p. 938. 

Public Laws 1917, c. 298, p. 428; as amended by: Public Laws 1919, c. 163, p. 164; Public Laws 1923, 
c. 144, p. 223; Public Laws 1929, c. 195, p. 156, c. 208, p. 168, c. 319, p. 323, and c. 324, p. 330; Public 
Laws 1939, c. 286, p. 318. Note: Rev. Stat. (1930) prepared under authority of Resolutions of the 
Legislature of 1927 and 1929, revised and reenacted the Small Loan Law. 

MARYLAND—=2 Ann. Cope (Flack, 1939) art. 58A, §§1-20, p. 2487. 

Laws 1912, c. 836, p. 1621; repealed and new enactment, Laws 1918, c. 88, p. 197; as amended by: Laws 
1924, C. 115, p. 236; Laws 1929, c. 564, p. 1367; Laws 1937, c. 358, p. 713; Laws 1939, c. 560, p. 1133. 
MASSACHUSETTS—4 Ann. Laws (1933) c. 140, §§96-114, p. 428; and current Pocket Supp. 

Acts 1911, c. 727, p. 882; as amended by: Acts 1912, c. 675, p. 740; Acts 1913, C. 347, p. 293; Acts 1916, 
C. 224, p. 199; Acts 1919, c. 350, pt. 3, art. 7, §§45-51, p. 400; Acts 1934, c. 179, §2, p. 222. 
MICHIGAN—Comp. Laws (1929) (Mason Supp. 1940) tit. 23, c. 240, §§12224.1-12224.27, p. 1267. 
17 Micu. Stat. ANN. (1937) (current Pocket Supp.) tit. 23, c. 240, §§23.667(1)-23.667(27). 

Public Acts 1911, No. 105, p. 154; new enactment, Public Acts 1915, No. 228, p. 383; repealed and new 
enactment, Public Acts 1921, No. 317, p. 585; as amended by Public Acts 1925, No. 181, p. 255; repealed 
and new enactment Public Acts 1939, No. 21, p. 33. 

MINNESOTA—3 Minn. Stat. (Mason, 1927) (Supp. 1940) c. 58, §§7774-41—7774-67, p. 1295. 

Laws 1913, ¢. 439, p. 639, amended by Laws 1915, c. 117, p. 161; repealed and new enactment, Laws 
1939, C. 12, p. 21. 

MISSOURI—1 Rev. Strat. (1929) Cc. 34, art. 7, §§5544-5564, p. 1580, (Supp. 1940) p. 185. 11 Mo. 
Stat. ANN. (1932) c. 34, art. 7, §§5544-5564, p. 7704, and current Pocket Supp. 

Laws 1913, p. 545; repealed by Laws 1933, p. 309;\mew enactment Laws 1927, p. 252; as amended 
by: Laws 1929, p. 201; Laws 1939, p. 772. 

NEBRASKA—Comp. Stat. (1929) c. 45, art. 1, §§45-112—45-123, p. 1103; (Supp. 1937) ¢. 45, 
§§45-124—45-127, Pp. 342. 

Laws 1913, c. 250, p. 778; repealed and new enactment, Laws 1915, ¢. 204, p. 435; as amended by: Laws 
1929, C. 124, p. 471; Laws 1933, Cc. 159, p. 603. 

NEW HAMPSHIRE—2 Pus. Laws (1926) c. 269, §§1-29, p. 1063. 

Laws 1917, c. 228, p. 792; as amended by: Laws 1931, c. 163, p. 188; Laws 1933, c. 129, p. 185. Note: 
Laws 1923, ¢c. 41, authorized revision and codification of the laws. The Small Loan Law, as published in 
Pus. Laws (1926) was revised and reenacted by virtue of said Act. See also Report of Code Commissioners 
(1925) ¢. 269, §§1-29, p. 986. 

NEW JERSEY—1 Rev. Star. (1937) tit. 17, c. 10, §§17:10-1—17:10-26, p. 71. N. J. Stat. ANN., tit. 17, 
c. 10, §§17:10-1—17:10-26, p. 261. 
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Laws 1910, c. 269, p. 466; as amended by Laws 1912, c. 394, p. 808; repealed and new enactment, Laws 
1914, C. 49, p. 75; as amended by: Laws 1928, c. 251, p. 497; Laws 1929, c. 293, p. 683; repealed and 
new enactment, Laws 1932, c. 62, p. 94; as amended by Laws 1937, c. 171, p. 413. 

NEW MEXICO—Laws 1939, c. 231, p. 551. 

NEW YORK—Consor. Laws (Cahill, Supp. 1931-1935) c. 3, art. 9, §§340-365, p. 88; (Supp. 1937) 
c. 3, art. 9, §358, p. 66. 4 Consort. Laws ANN., (McKinney, 1937) art. 9, §§340-365, p. 578. Consov. 
Laws (Baldwin, 1938) Banking Law, art. 9, §§340-365, p. 93. Laws or N. Y. (Thompson, 1939) pt. 1, 
Banking Law, art. 9, §§340-365, p. 173. 

2 Laws 1915, c. 588, art. 9, §§340-373, p. 1800; as amended by: 3 Laws 1920, c. 703, p. 1750; Laws 
1930, C. 243, p. 613, and c. 281, p. 662; repealed and new enactment, Laws 1932, c. 399, p. 869; as 
amended by Laws 1937, c. 425, p. 1038. 

OHIO—Turocxmorton’s Cope Ann. (Baldwin Rev., 1940) pt. II, tit. 2, c. 25, §§6346-1—6346-13, p 
438. Gen. Cope Ann. (Page, 1937-39) pt. Il, tit. 2, c. 25a, §§6346-1—6346-13, and current Pocket Supp. 
Laws 1911, p. 469; repealed and new enactment, Laws 1915, p. 281; as amended by: Laws 1917, §13, 
p. 506, at p. 509; Laws 1923, p. 209; Laws 1929, p. 43 and p. 479; Laws 1933, p. 435; Laws 1935, p 
45; Laws 1937, p. 78; Laws 1939, S.295, §1. 

OREGON—Onrecon Cope (1930) (Supp. 1935) tit. 22, c. 27, §§22-2701—22-2728, p. 487. 

General Laws 1913, c. 278, p. 527; repealed and new enactment, General Laws 1915, c. 219, p. 286; 
repealed and new enactment, Laws 1931, c. 385, p. 810; as amended by: Laws 1933, c. 426, p. 726; Laws 
1935, C. 201, p. 297. 

PENNSYLVANIA—Start. Ann. (Purdon, 1930) (1939 ed.) tit. 7, c. 27, §§751-760, p. 55. Id. (Compact 
ed. 1936), tit. 7, c. 27, §§751-760, p. 87. 

Laws 1909, No. 290, p. 518; repealed and new enactment, Laws 1913, No. 285, p. 429; new enactment, 
Laws 1915, No. 432, p. 1012; as amended by: Laws 1919, No. 186, p. 375; Laws 1937, No. 268, p. 989. 
RHODE ISLAND—GEnERAL Laws (1938) c. 149, P. 345. 

Publiq Laws 1923, c. 2312, p. 24; as revised by Public Laws 1923-1924, c. 427, p. 24; as amended by: 
Public Laws 1927, c. 1060, p. 284; Public Laws 1937, c. 2496, p. 27. Note: Public Laws 1937, c. 2496, in 
effect repealed the prior act and enacted a complete new law. 

TENNESSEE—Cone (1932) pt. I, tit. 14, c. 33, §§6721-6743, p. 1510. Cope (Michie, 1938) pt. I, tit. 14, 
c. 33, §§6721-6743, p. 1015. Cope ANN. (Williams, 1934), tit. 14, c. 33, §§6721-6743, p. 600; and 
current Pocket Supp. 

Public Acts 1917, c. 62, p. 133; new enactment, 2 Public Acts 1925, c. 153, p. 5; as amended by Public 
Acts 1937, C. 34, p. 130. Note: CopE oF 1932, authorized by the Legislature and prepared by Code Com- 
mission, modified and reenacted the Act of 1925. It also incorporated into Small Loan Law §3 of Public 
Acts of 1925, c. 76, p. 168, which Act sought to amend Act of 1917. 

TERRITORY OF HAWAII—Laws 1937, c. 232A, p. 241. 

UTAH—Rev. Srar. (1933) tit. 7, c. 8, §§1-9, p. 199. 

Public Laws 1917, c. 41, p. 116; as amended by Public Laws 1939, c. 19, p. 31. Note: Rev. Stat. 
(1933) authorized by virtue of Public Laws 1927, c. 16, Public Laws 1929, c. 37, and Public Laws 1931, 
c. 61, revised and reenacted the Small Loan Law of 1917. 

VERMONT—Acts 1937, No. 184, p. 206; as amended by Acts 1939, No. 198, p. 236. 

VIRGINIA—CoprE ANN. (1936) tit. 37, c. 166C, §§4168(38)-4168(57), p. 1262; (Cum. Supp. 1940) tit. 
37, ¢. 166C, §4168(57), p. 341. 

Acts 1918, c. 402, p. 662; as amended by Acts 1920, c. 299, p. 414; as amended and reenacted by Acts 
1922, C. 300, p. 502; as amended by: Acts 1928, c. 152, p. 563; Laws 1940, p. 298. 

WEST VIRGINIA—Copve ANN. (1937) c. 47, art. 7A, §§4653(1)-4653(26), p. 1633. 

Acts 1925, C. 9I, p. 371; as amended by Acts 1929, c. 24, p. 146; repealed and new enactment, Acts 
1933, C. 13, P. 45- 

WISCONSIN—Wis. Stat. (1939) c. 214, §§214.01-214.28, p. 2270. 

Laws 1927, c. 540, §§214.01-214.22, p. 942; repealed and new enactment, Laws 1933, Cc. 347, Pp. 724. 
Note: Laws 1933, ¢. 347, as published was reenacted by Laws 1933, c. 443. 
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APPENDIX B 
TABLE OF CASES INVOLVING SMALL LOAN LAWS, BY STATES 


Supplementary to the writer’s Annotations on Small Loan Laws 
(Russell Sage Foundation, 1938) 


This table lists all decisions directly involving small loan laws which have been reported 
in the National Reporter System between January 1, 1938, the closing date for Annotations 
on Small Loan Laws, and December 1, 1940. It also lists seven decisions which were re- 
ported prior to January 1, 1938, but were not cited in Annotations. This table, together 
with the table appearing at pages lvii to lxv of Annotations is thought to-be an exhaustive 
collection of such decisions. 

UNITED STATES—In re Brown, 24 F. Supp. 166 (D. C. N. D. Ala. 1938). Noteman v. Welch, 108 
F, (2d) 206 (C. C. A. 1st, 1939) aff’g 26 F. Supp. 437 (D. C. Mass. 1939). 

ALABAMA—ZIn re Brown, (for citation see above heading UNITED STATES). 

ARKANSAS—Jernigan v. Loid Rainwater Co., 196 Ark. 251, 117 S. W. (2d) 18 (1938). 
CALIFORNIA—Ex parte Fuller, 102 P. (2d) 321 (1940). (See also cases cited under heading “Special 
California Issues,” Annotations, 40-41). 

COLORADO—Siebers v. Labor Finance Corp., 100 Colo. 40, 64 P. (2d) 1263 (1937). Siebers v. Disque, 
102 Colo. 39, 76 P. (2d) 1108 (1938). Personal Finance Co. of Colorado v. Baker, 105 Colo. 1, 94 P. (2d) 
460 (1939). 

CONNECTICUT—Equitable Industrial Loan Soc. v. Kelly, 124 Conn. 346, 199 Atl. 766, 116 A. L. R. 
1357 (1938). 

FLORIDA—Beasley v. Coleman, 136 Fla. 393, 180 So. 625 (1938). 

GEORGIA—Springer v. City Inv. Co., 57 Ga. App. 655, 196 S. E. 110 (1938). Kent v. Citizens Mut. 
Inv. Ass’n, 186 Ga. 91, 196 S. E. 770 (1938). Denson v. Peoples Bank, 186 Ga. 619, 198 S. E. 666 
(1938). Denson v. Peoples Bank, 58 Ga. App. 518, 199 S. E. 324 (1938). Hartsfield Co. v. Fulwiler, 59 
Ga. App. 194, 200 S. E. 309 (1938). Citizens Mut. Ins. Ass’n v. Glass, 59 Ga. App. 359, 1 S. E. (2d) 
50 (1939). Atlanta Finance Co. v. Brown, 187 Ga. 729, 2 S. E. (2d) 415 (1939). Craddock v. Woods, 
60 Ga. App. 377, 3 S. Ex (2d) 924 (1939). Zink v. Davis Finance Co., 61 Ga. App. 39, 5 S. E. (2d) 
588 (1939). Zachry v. Alexander, 60 Ga. App. 897, 5 S. E. (2d) 599 (1939). Wicks v. Community Loan 
& Inv. Corp., 189 Ga. 620, 7 S. E. (2d) 385 (1940). 

ILLINOIS—Kraus Bond & Mtg. Organization, Inc. v. Vicari, 300 Ill. App. 192, 20 N. E. (2d) 865 (1939). 
INDIANA—Porter v. Stolkin, 101 Ind. App. 705, 200 N. E. 74 (1936). Financial Aid Corporation v. 
Wallace, 23 N. E. (2d) 472, 125 A. L. R. 736 (1939). 

IOWA—Miller v. Schuster, 227 Iowa 1005, 289 N. W. 702 (1940). 

KENTUCKY—Commonwealth ex rel. Grauman v. Continental Co., 275 Ky. 238, 121 S. W. (2d) 49 
(1938). 

LOUISIANA—Industrial Loan Co. of Monroe v. Noe, 183 So. 175 (La. App. 1938). 
MASSACHUSETTS—Burnes v. New Mineral Fert. Cd., 218 Mass. 300, 105 N. E. 1074 (1914). Bennett 
v. Tremont Securities Co., 221 Mass. 218, 108 N. E. 891 (1915). Raulines v. Levi, 232 Mass. 42, 121 
N. E. 500 (1919). Chamberlain v. Employers’ Liability Assurance Corp., 289 Mass. 412, 194 N. E. 310 
(1935). Noteman v. Welch, (for citation see above heading UNITED STATES). Modern Finance Co. v. 
Holz, 29 N. E. (2d) 922 (1940). 

MISSOURI—Vaughan v. Graham, 121 S. W. (2d) 222 (Mo. App. 1938). 

NEW HAMPSHIRE—Auto Owners’ Finance Co. v. Coleman, 89 N. H. 356, 199 Atl. 365 (1938). 

NEW JERSEY—Dunn v. Mayor and Council of City of Hoboken, 85 N. J. L. 79, 88 Atl. 1053 (Sup. Ct. 
1913). Bassano v. Rutherford Nat. Bank, 126 N. J. Eq. 141, 8 A. (2d) 189 (1939). Howard v. Confiden- 
tial Loan Plan, 125 N. J. L. 74, 13 A. (2d) 492 (Sup. Ct. 1940). 

NEW YORK—Stuback v. Sussman, 8 N. Y. S. (2d) 141, aff'd 10 N. Y. S. (2d) 240, 281 N. Y. 143, 23 
N. E. (2d) 544 (1939). Personal Finance Co. of New York v. Gross, 170 Misc. 166, 9 N. Y. S. (2d) 
801 (Mun. Ct. 1939). Application of Ritter, 172 Misc. 120, 14 N. Y. S. (2d) 676 (Sup. Ct. 1939). 
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Brooklyn Loan Corporation v. Gross, City Marshal, 259 App. Div. 165, 18 N. Y. S. (2d) 179 (1940). 
Domestic Finance Corp. v. Williams, 20 N. Y. S. (2d) 467 (Co. Ct. 1940). McGoldrick v. Family Finance 
Corp., 22 N. Y. S. (2d) 186 (Sup. Ct. 1940). 

OHIO—Diehl v. Interstate Loan Co., 57 Ohio App. 532, 15 N. E. (2d) 170 (1937). Capital Loan & 
Savings Co. v. Biery, 134 Ohio St. 333, 16 N. E. (2d) 450 (1938). Columbus Postal Employees Credit 
Union, Inc. v. Mitchell, 62 Ohio App. 343, 23 N. E. (2d) 989 (1939). Columbus Postal Employees Credit 
Union, Inc. v. Mitchell, 63 Ohio App. 281, 26 N. E. (2d) 593 (1940). 

PENNSYLVANIA—In re People’s Investment Co., 56 Pa. Super. Ct. 90 (1914). 
TENNESSEE—Knowling v. State, 138 S. W. (2d) 416 (Sup. Ct. 1940). B. A. C. Corporation v. Darr, 138 
S. W. (2d) 420 (Sup. Ct. 1940). Whaley v. State, 139 S. W. (2d) 255 (Sup. Ct. 1940). 
WASHINGTON—Mirgon v. Sherk, 196 Wash. 690, 84 P. (2d) 362 (1938). 


APPENDIX C 
SIXTH DRAFT 
GENERAL FORM OF UNIFORM SMALL LOAN LAW 


With Corrections to June 1, 1938, Including Explanatory Notes. 
As Published by Russell Sage Foundation, New York. 


TITLE—A Bill for an Act to define and regulate the business of making loans in the amount of 
three hundred dollars ($300) or less; to permit the licensing of persons engaged in such business; 
to authorize such licensees to make charges at a greater rate than unlicensed lenders; to prescribe maxi- 
mum rates of charge which licensees are permitted to make; to regulate assignments of wages or 
salaries, earned or to be earned, when given as security for any such loan or as consideration for a 
payment of three hundred dollars ($300) or less; to provide for the administration of this Act and for 
the issuance of rules and regulations therefor; to authorize the making of examinations and investigations 
and the publication of reports thereof; to provide for a review of decisions and findings of the (Note 2) 
under this Act (Note 3); to prescribe penalties; and to repeal (Note 4) and to repeal all acts and parts 
of acts whether general, special, or local, which relate to the same subject matter as this Act, so far 
as they are inconsistent with the provisions of this Act (Note 5). 

LICENSE—Section 1. No person shall engage in the business of making loans of money, credit, 
goods, or things in action in the amount or of the value of three hundred dollars ($300) or less and 
charge, contract for, or receive on any such loan a greater rate of interest, discount, or consideration 
therefor than the lender would be permitted by law to charge if he were not a licensee hereunder 
(Note 1) except as authorized by this Act and without first obtaining a license from the (Note 2) 
hereinafter called the Commissioner (Note 6). The word “person,” when used in this Act, shall include 
individuals, co-partnerships, associations, and corporations unless the context requires a different meaning. 

APPLICATION AND FEE—Section 2. Application for such license shall be in writing, under oath, 
and in the form prescribed by the Commissioner, and shall contain the name and the address (both of 
the residence and place of business) of the applicant, and if the applicant is a co-partnership or asso- 
ciation, of every member thereof, and if a corporation, of each officer and director thereof; also the 
county and municipality with street and number, if any, where the business is to be conducted and such 
further information as the Commissioner may require. Such applicant at the time of making such appli- 
cation shall pay to the Commissioner the sum of fifty dollars ($50) as a fee for investigating the 
application and the additional sum of one hundred dollars ($100) as an annual license fee (Note 7) 
for a period terminating on the last day of the current calendar year; provided, that if the application 
is filed after June thirtieth in any year such additional sum shall be only fifty dollars ($50) (Note 7d). 
In addition to the said annual license fee every licensee hereunder shall pay to the Commissioner the 
actual costs of each examination as provided for in Section 10 of this Act. 

Every application shall also prove, in form satisfactory to the Commissioner, that he or it has avail- 
able for the operation of such business at the location specified in the application, liquid assets of at 
least twenty-five thousand dollars ($25,000). 

BOND—Section 3. The applicant shall also at the same time file with the Commissioner a bond 
to be approved by him in which the applicant shall be the obligor, in the sum of one thousand dollars 
($1,000) with one or more sureties to be approved by him whose liability as such sureties need not 
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exceed the said sum in the aggregate. The said bond shall run to the State for the use of the State and 
of any person or persons who may have cause of action against the obligor of said bond under the 
provisions of this Act. Such bond shall be conditioned that said obligor will faithfully conform to and 
abide by the provisions of this Act and of all rules and regulations lawfully made by the Commissioner 
hereunder, and will pay to the State and to any such person or persons any and all moneys that may 
become due or owing to the State or to such person or persons from said obligor under and by virtue 
of the provisions of this Act. 
REQUIREMENTS FOR LICENSE—Section 4. Upon the filing of such application and the payment of 
such fees and the approval of such bond, the Commissioner shall investigate the facts and if he shall 
find (a) that the financial responsibility, experience, character, and general fitness of the applicant, and 
of the members thereof if the applicant be a co-partnership or association, and of the officers and directors 
thereof if the applicant be a corporation, are such as to command the confidence of the community and 
to warrant belief that the business will be operated honestly, fairly, and efficiently within the purposes 
of this Act, and (b) that allowing such applicant to engage in business will promote the convenience 
and advantage of the community in which the business of the applicant is to be conducted, and (c) that 
the applicant has available for the operation of such business at the specified location liquid assets of at 
least twenty-five thousand dollars ($25,000) (the foregoing facts being conditions precedent to the issu- 
ance of a license under this Act), he shall thereupon issue and deliver a license to the applicant to make 
loans in accordance with the provisions of this Act at the location specified in the said application, which 
license shall remain in full force and effect until it is surrendered by the licensee or revoked or suspended 
as hereinafter provided; if the Commissioner shall not so find he shall not issue such license and he 
shall notify the applicant of the denial and return to the applicant the bond and the sum paid by the 
applicant as a license fee, retaining the fifty dollars ($50) investigation fee to cover the costs of in- 
vestigating the application. The Commissioner shall approve or deny every application for license here- 
under within sixty (60) days from the filing thereof with the said fees and the said approved bond. 
DENIAL OF APPLICATION AND RIGHT OF REVIEW—If the application is denied, the Commis- 
sioner shall within twenty (20) days thereafter file with the Department of (Note 8) a written decision 
and findings with respect thereto containing the evidence and the reasons supporting the denial, and 
forthwith serve upon the applicant a copy thereof, which decision and findings may be reviewed by a 
writ of certiorari or writ of mandamus within thirty (30) days after the filing thereof (Note 9). 


POSTING OF LICENSE—Section 5. Such license shall state the address at which the business is 
to be conducted and shall state fully the name of the licensee, and if the licensee is a co-partnership or 
association, the names of the members thereof, and if a corporation, the date and place of its incorpora- 
tion. Such license shall be kept conspicuously posted in the place of business of the licensee and shall 
not be transferable or assignable. 

ADDITIONAL BOND.—Section 6. If the Commissioner shall find at any time that the bond is 
insecure or exhausted or otherwise doubtful, an additional bond to be approved by him, with one or 
more sureties to be approved by him and of the character specified in Section 3 of this Act, in the sum 
of not more than one thousand dollars ($1,000), shall be filed by the licensee within ten (10) days after 
written demand upon the licensee by the Commissioner. 


MINIMUM ASSETS—Every licensee shall maintain at all times assets of at least twenty-five thousand 
dollars ($25,000) either in liquid form available for the operation of or actually used in the conduct 
of such business at the location specified in the license. 

PLACE OF BUSINESS, ETC.—Section 7. Not more than one place of business shall be maintained 
under the same license, but the Commissioner may issue more than one license to the same licensee upon 
compliance with all the provisions of this Act governing an original issuance of a license, for each such 
new license. 

REMOVAL—Whenever a licensee shall wish to change his place of business to a street address other 
than that designated in his license he shall give written notice thereof to the Commissioner who shall 
investigate the facts and, if he shall find that allowing such licensee to engage in business in such new 
location will promote the convenience and advantage of the community in which the licensee desires to 
conduct his business, he shall attach to the license in writing his approval of the change and the date 
thereof which shall be authority for the operation of such business under such license at such new 
location; if the Commissioner shall not so find he shall deny the licensee permission so to change the 
location of his place of business, in the manner specified and subject to the provisions contained in the 
last paragraph of Section 4 of this Act. No change in the place of business of a licensee to a location 
outside of the original (Note 10) shall be permitted under the same license. 
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PAYMENT OF LICENSE FEE—Section 8. Every licensee shall, on or before the twentieth day of 
each December, pay to the Commissioner the sum of one hundred dollars ($100) as an annual license 
fee for the next succeeding calendar year and shall at the same time file with the Commissioner a bond 
in the same amount and of the same character as required by Section 3 of this Act. 

REVOCATION OF LICENSE—Section 9. The Commissioner shall, upon ten (10) days’ notice to 
the licensee stating the contemplated action and in general the grounds therefor, and upon reasonable 
opportunity to be heard, revoke any license issued hereunder if he shall find that: 

(a) The licensee has failed to pay the annual license fee or to maintain in effect the bond or bonds 
required under the provisions of this Act or to comply with any demand, ruling, or requirement of 
the Commissioner lawfully made pursuant to and within the authority of this Act; or that 

(b) The licensee has violated any provision of this Act or any rule or regulation lawfully made by 
the Commissioner under and within the authority of this Act; or that 

(c) Any fact or condition exists which, if it had existed at the time of the original application for 
such license, clearly would have warranted the Commissioner in refusing originally to issue such license. 


SUSPENSION OF LICENSE—The Commissioner may upon three (3) days’ notice and a hearing, 
suspend any license for a period not exceeding thirty (30) days, pending investigation. 

The Commissioner may revoke or suspend only the particular license with respect to which grounds 
for revocation or suspension may occur or exist, or, if he shall find that such grounds for revocation 
or suspension are of general application to all officers, or to more than one office, operated by such 
licensee, he shall revoke or suspend all of the licenses issued to said licensee or such licenses as such | 
grounds apply to, as the case may be. 

SURRENDER OF LICENSE—Any licensee may surrender any license by delivering to the Commis- 
sioner written notice that he thereby surrenders such license, but such surrender shall not affect such 
licensee’s civil or criminal liability for acts committed prior to such surrender. 

No revocation or suspension or surrender of any license shall impair or affect the obligation of any 
pre-existing lawful contract between the licensee and any borrower. 


REINSTATEMENT OF LICENSE—Every license issued hereunder shall remain in force and effect 
until the same shall have been surrendered, revoked, or suspended in accordance with the provisions of 
this Act, but the Commissioner shall have authority on his own initiative to reinstate suspended licenses 
or to issue new licenses to a licensee whose license or licenses shall have been revoked if no fact or 
condition then exists which clearly would have warranted the Commissioner in refusing originally to 
issue such license under this Act. 


FILING REASONS FOR REVOCATION, ETC.—Whenever the Commissioner shall revoke or sus- 
pend a license issued pursuant to this Act, he shall forthwith file with the Department of (Note 8) a 
written order to that effect and findings with respect thereto containing the evidence and the reasons 
supporting the revocation or suspension, and forthwith serve upon the licensee a copy thereof, which 
order may be reviewed by a writ of certiorari or writ of mandamus within thirty (30) days after the 
filing thereof (Note 9). 


EXAMINATIONS—Section 10. For the purpose of discovering violations of this Act or securing 
information lawfully required by him hereunder, the Commissioner may at any time, either personally 
or by a person or persons duly designated by him, investigate the loans and business and examine the 
books, accounts, records, and files used therein, of every licensee and of every person who shall be en- 
gaged in the business described in Section 1 of this Act, whether such person shall act or claim to act 
as principal or agent, or under or without the authority of this Act. For that purpose the Commissioner 
and his duly designated representatives shall have free access to the offices and places of business, books, 
accounts, papers, records, files, safes, and vaults of all such persons. The Commissioner and all persons 
duly designated by him shall have authority to require the attendance of (Note 11) and to examine 
under oath all persons whomsoever whose testimony he may require relative to such loans or such 
business or to the subject matter of any examination, investigation, or hearing. 

ANNUAL EXAMINATION—The Commissioner shall make such an examination of the affairs, 
business, office, and records of each licensee at least once each year (Note 7¢). The actual cost of every 
examination shall be paid to the Commissioner by every licensee so examined, and the Commissioner 
may maintain an action for the recovery of such costs in any court of competent jurisdiction. 


BOOKS AND RECORDS—Section 11. The licensee shall keep and use in his business such books, 
accounts, and records as will enable the Commissioner to determine whether such license is complying 
with the provisions of this Act and with the rules and regulations lawfully made by the Commissioner 
hereunder. Every licensee shall preserve such books, accounts, and records, including cards used in the 
card system, if any, for at least two (2) years after making the final entry on any loan recorded therein. 
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ANNUAL REPORTS—Each licensee shall annually on or before the fifteenth day of March file a 
report with the Commissioner giving such relevant information as the Commissioner reasonably may 
require concerning the business and operations during the preceding calendar year of each licensed place 
of business conducted by such licensee within the State. Such report shall be made under oath and shall 
be in the form prescribed by the Commissioner, who shall make and publish annually an analysis and 
recapitulation of such reports. 

ADVERTISING—Section 12. No licensee or other person shall advertise, print, display, publish, 
distribute, or broadcast or cause or permit to be advertised, printed, displayed, published, distributed, 
or broadcast, in any manner whatsoever any statement or representation with regard to the rates, terms, 
or conditions for the lending of money, credit, goods, or things in action in the amount or of the value 
of three hundred dollars ($300) or less at a greater rate of charge than lenders not licensed hereunder 
would be permitted by law to make, which is false, misleading, or deceptive (Note 12). The Commis- 
sioner may order any licensee to desist from any conduct which he shall find to be a violation of the 
foregoing provisions. 

The Commissioner may require that rates of charge, if stated by a licensee, be stated fully and clearly 
in such manner as he may deem necessary to prevent misunderstanding thereof by prospective borrowers. 


LIENS ON REAL ESTATE—No licensee shall take a lien upon real estate as security for any loan 
made under this Act, except such lien as is created by law upon the recording of a judgment (Note 13). 


OTHER BUSINESS IN SAME OFFICE—No licensee shall conduct the business of making loans 
under this Act within any office, room, or place of business in which any other business is solicited or 
engaged in, or in association or conjunction therewith, except as may be authorized in writing by the 
Commissioner upon his finding that the character of such other business is such that the granting of 
such authority would not facilitate evasions of this Act or of the rules and regulations lawfully made 
hereunder. 

No licensee shall transact such business or make any loan provided for by this Act under any other 
name or at any other place of business than that named in the license. 


NO CONFESSIONS OF JUDGMENT, ETC.—No licensee shall take any confession of judgment or 
any power of attorney. No licensee shall take any note, promise to pay, or security that does not accu- 
rately disclose the actual amount of the loan, the time for which it is made, and the agreed rate of 
charge, nor any instrument in which blanks are left to be filled in after execution. 


MAXIMUM RATE OF CHARGE—Section 13. Every licensee hereunder may lend any sum of money 
not to exceed three hundred dollars ($300) in amount and may contract for and receive thereon charges 
at a rate not exceeding three and one-half per centum (3%°%) per month on that part of the unpaid 
principal balance of any loan not in excess of one hundred dollars ($100) and two and one-half per 
centum (24%) per month on any remainder of such unpaid principal balance (Note 14). 


SPLIT LOANS PROHIBITED—No licensee shall induce or permit any borrower to split up or divide 
any loan. No licensee shall induce or permit any person, nor any husband and wife jointly or severally, 
to become obligated, directly or contingently or both, under more than one contract of loan at the same 
time, for the purpose or with the result of obtaining a higher rate of charge than would otherwise be 
permitted by this section (Note 14a). 

No charges on loans made under this Act shall be paid, deducted, or received in advance, or com- 
pounded. All charges on loans made under this Act (a) shall be computed and paid only as a per- 
centage per month of the unpaid principal balance or portions thereof, and (b) shall be so expressed 
in every obligation signed by the borrower, and (c) shall be computed on the basis of the number of 
days actually elapsed, for the purpose of which computations a month shall be any period of thirty (30) 
consecutive days. In addition to the charges herein provided for no further or other amount whatsoever 
shall be directly or indirectly charged, contracted for, or received. 

If any amount other than or in excess of the charges permitted by this Act is charged, contracted for, 
or received, the contract of loan shall be void and the licensee shall have no right to collect or receive 
any principal, charges, or recompense whatsoever. 


REQUIREMENTS FOR MAKING AND PAYMENT OF LOANS—Section 14. Every licensee shall: 

Deliver to the borrower at the time any loan is made a statement (upon which there shall be printed 
a copy of Section 13 of this Act) in the English language showing in clear and distinct terms the amount 
and date of the loan and of its maturity, the nature of the security, if any, for the loan, the name and 
address of the borrower and of the licensee, and the agreed rate of charge; 

Give to the borrower a plain and complete receipt for all payments made on account of any such 
loan at the time such payments are made, specifying the amount applied to charges and the amount, 
if any, applied to principal, and stating the unpaid principal balance, if any, of such loan; 
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Permit payment to be made in advance in any amount on any contract of loan at any time, but the 
licensee may apply such payment first to all charges in full at the agreed rate up to the date of such 
payment; 

Upon repayment of the loan in full, mark indelibly every obligation and security signed by the 
borrower with the word “Paid” or “Cancelled,” and release any mortgage, restore any pledge, cancel 
and return any note, and cancel and return any assignment given to the licensee by the borrower; 

Display prominently in each licensed place of business a full and accurate schedule, to be approved 
by the Commissioner, of the charges to be made and the method of computing the same. 


PROHIBITION—Section 15. No licensee shall directly or indirectly charge, contract for, or receive 
any interest, discount, or consideration greater than the lender would be permitted by law to charge if 
he were not a licensee hereunder (Note 1) upon the loan, use, or forbearance of money, goods, or 
things in action, or upon the loan, use, or sale of credit, of the amount or value of more than three 
hundred dollars ($300). The foregoing prohibition shall also apply to any licensee who permits any 
person, as borrower or as endorser, guarantor, or surety for any borrower, or otherwise, to owe directly 
or contingently or both to the licensee at any time a sum of more than three hundred dollars ($300) for 
principal (Note 14b). 

WAGE ASSIGNMENTS—Section 16. The payment of three hundred dollars ($300) or less in 
money, credit, goods, or things in action as consideration for any sale or assignment of, or order for, 
the payment of wages, salary, commissions, or other compensation for services, whether earned or to be 
earned, shall for the purposes of regulation under this Act be deemed a loan secured by such assignment, 
and the amount by which such assigned compensation exceeds the amount of such consideration actually 
paid shall for the purposes of regulation under this Act be deemed interest or charges upon such loan 
from the date of such payment to the date such compensation is payable. Such transaction shall be 
governed by and subject to the provisions of this Act. 

VALIDITY AND PAYMENT OF ASSIGNMENTS—Section 17. No assignment of or order for pay- 
ment of any salary, wages, commissions, or other compensation for services, earned or to be earned, given 
to secure any loan made by any licensee under this Act, shall be valid unless the amount of such loan 
is paid to the borrower simultaneously with its execution; nor shall any such assignment or order, or 
any chattel mortgage or other lien on household furniture then in the possession and use of the bor- 
rower, be valid unless it is in writing, signed in person by the borrower, nor if the borrower is married 
unless it is signed in person by both husband and wife, provided that written assent of a spouse shall 
not be required when husband and wife have been living separate and apart for a period of at least five 
months prior to the making of such assignment, order, mortgage, or lien. 

AMOUNT COLLECTIBLE UNDER ASSIGNMENT—Under any such assignment or order for the 
payment of future’ salary, wages, commissions, or other compensation for services, given as security for 
a loan made by any licensee under this Act, a sum not to exceed ten per centum (10%) of the bor- 
rower’s salary, wages, commissions, or other compensation for services shall be collectible from the em- 
ployer of the borrower by the licensee at the time of each payment to the borrower of such salary, wages, 
commissions, or other compensation for services, from the time that a copy of such assignment, verified 
by the oath of the licensee or his agent, together with a similarly verified statement of the amount 
unpaid upon such loan, and printed copy of Section 17 of this Act is served upon the employer. 

PROHIBITION—Section 18. No person, except as authorized by this Act, shall directly or indirectly 
charge, contract for, or receive any interest, discount, or consideration greater than the lender would be 
permitted by law to charge if he were not a licensee hereunder (Note 1) upon the loan, use, or for- 
bearance of money, goods, or things in action, or upon the loan, use, or sale of credit of the amount 
or value of three hundred dollars ($300) or less. 

The foregoing prohibition shall apply to any person, who by any device, subterfuge, or pretense 
whatsoever shall charge, contract for, or receive greater interest, consideration, or charges than is au- 
thorized by this Act for any such loan, use, or forbearance of money, goods, or things in action or for 
any such loan, use, or sale of credit. 

No loan of the amount or value of three hundred dollars ($300) or less for which a greater rate 
of interest, consideration, or charges than is permitted by this Act has been charged, contracted for, or 
received, wherever made, shall be enforced in this State and every person in anywise participating therein 
in this State shall be subject to the provisions of this Act, provided that the foregoing shall not apply to 
loans legally made in any State which then has in effect a regulatory small loan law similar in principle 
to this Act. 

PENALTIES—Section 19. Any person and the several members, officers, directors, agents, and em- 
ployees thereof, who shall violate or participate in the violation of any of the provisions of Sections 1, 
12, 13, 14, or 18 of this Act, shall be guilty of a misdemeanor (Note 15). 

Any contract of loan not invalid for any other reason, in the making or collection of which any act 
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shall have been done which constitutes a misdemeanor under this Section, shall be void and the lender 
shall have no right to collect or receive any principal, interest, or charges whatsoever. 

EXCEPTED LENDERS—Section 20. This Act shall not apply to any person doing business under 
and as permitted by any law of this State or of the United States relating to banks, savings banks, trust 
companies, building and loan associations, credit unions, or licensed pawnbrokers. 

REGULATIONS—Section 21. (Note 16) is hereby authorized and empowered to make general rules 
and regulations and specific rulings, demands, and findings for the enforcement of this Act, in addition 
hereto and not inconsistent herewith. 

PRE-EXISTING CONTRACTS—Section 22. This Act or any part thereof may be modified, amended, 
or repealed so as to effect a cancellation or alteration of any license or right of a licensee hereunder, 
provided that such cancellation or alteration shall not impair or affect the obligation of any pre-existing 
lawful contract between any licensee and any borrower. 

STATUS OF PRE-EXISTING LICENSES—Section 23. Any person having a license under (Note 17), 
in force when this Act becomes effective, shall notwithstanding the repeal of the said (Note 17), be 
deemed to have a license under this Act for a period expiring six (6) months after the said effective date, 
if not sooner revoked, provided that such person shall have paid or shall pay to the Commissioner as 
a license fee for such six (6) months’ period the sum of fifty dollars ($50) (Note 7b) and shall keep on 
file with the Commissioner during such six (6) months’ period the bond required either by this Act or 
by the said (Note 17). Any such license so continued in effect under the provisions of this Act shall 
be subject to revocation during such six (6) months’ period as provided in Section 9 of this Act except 
that it may not be revoked during such six (6) months’ period either upon the ground that such licensee 
has not the minimum amount of assets required in Section 6 of this Act or upon the ground that the 
convenience and advantage of such community will not be promoted by the operation therein of such 
business. 

Section 24... (Note 18).... 

REPEAL—Section 25... . (Note 4) ... and all Acts and parts of Acts whether general, special, or 
local, which relate to the same subject matter as this Act, so far as they are inconsistent with the pro- 
visions of this Act, are hereby repealed. 

STATUS OF PRE-EXISTING OBLIGATIONS—Nothing herein contained shall be so construed as 
to impair or affect the obligation of any contract of loan between any licensee under the said (Note 17) 
and any borrower, which was lawfully entered into prior to the effective date of this Act. 

DECISIONS AFFECT ADJUDICATED SECTIONS ONLY—Section 26. If any clause, sentence, sec- 
tion, provision, or part of this Act shall be adjudged to be unconstitutional or invalid for any reason by 
any court of competent jurisdiction, such judgment shall not impair, affect, or invalidate the remainder 
of this Act, which shall remain in full force and effect thereafter. 

Section 27. This Act shall take effect immediately (Note 19). 


NOTES 


Note 1. If there is only one interest statute of general application, then, the maximum percentage 
rate fixed by such statute may be inserted in place of the words “the lender would be permitted by law 
to charge if he were not a licensee hereunder.” The recommended language is preferable, however. 

The same situation exists in Sections 1, 15, and 18. 

Note 2. Here insert title of licensing official. 

Note 3. If a separate department or supervising official is created, there should be added to the title 
of the bill descriptive language covering the creation of such department or office, the duties thereof, the 
raising and disbursing of revenues, and other special provisions incident to such creation. It is recom- 
mended that a subdivision of the Banking Department be created in charge of a special deputy to super- 
vise the small loan business and administer this Act, such subdivision to be designated as the Bureau of 
Personal Finance. See Note 16, Section 21. 

Note 4. Here insert titles of Acts to be specifically repealed in whole or in part. 

Note 5. Here insert enacting clause. 

Note 6. The title “Commissioner” is used throughout this form of Act for convenience, but local 
usage should fix this title and it should then be substituted for “Commissioner” throughout the Act. 
“The licensing official” may be used in lieu of a specific title. 

Note 7. It is thought that $100 per year per office will return enough revenue to cover the cost of 
necessary general supervision including the preparation, analysis, and tabulation of the annual report. 

If the fiscal policy of the State or other considerations make it advisable to collect the full costs of 
individual examinations from each office in a stated annual fee, $200 or $250 should provide sufficient 
funds for this purpose. In such an event . 
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(a) the greater amount should be substituted in Section 2, 
(b) one-half thereof should be inserted in Section 23, 
(c) at (Note 7) should be inserted “and in full payment of all expenses for examinations under 


and for administration of this Act,” 
(d) the sentence following (Note 7d) should be eliminated, and 
(e) the sentence following (Note 7c) should be eliminated. 

See also Note 16, Section 21, regarding disposition of revenues under this Act. 

Note 8. Here insert the name of the department charged with the duty of administering the Act. 
If a subdivision of a larger department administers the Act, the principal department should be named 
here. 

Note 9. The provisions for judicial review of the determinations, rulings, findings, and similar dis- 
cretionary acts of the licensing official will necessarily vary widely with the codes of judicial procedure 
of the several states and the constitutional and statutory provisions relating thereto. If satisfactory general 
provisions exist and apply to this situation, the specific provisions hereof may be eliminated. In states 
which have a sufficiently flexible judicial code, a direct action to review the Commissioner's acts is the 
best procedure. See also similar material in Sections 9 and 24 and Note 18. 

Note 10. Here insert a description of the municipality according to the system of nomenclature 
employed within the State, for example, “municipality,” or “city,” “town,” or “village.” The political 
subdivisions used should be those which best reflect an integral urban unit or community. 

Note 11. Special treatment will be required in order effectually to authorize the Commissioner to 
require the attendance of witnesses. In some states such power cannot be so delegated. See Note 15. 

Note 12. The following words may be added at this point if deemed desirable: “or, in the case of 
a licensee, which refers to the supervision of such business by the State of . . . or any department or 
official thereof.” 

Note 13. This paragraph is not intended to prevent licensees from taking and recording valid judg- 
ments and must be so drawn as to prevent such a result. The exception must therefore be drafted in 
such language as the local law requires in order to accomplish this result. 

Note 14. The maximum rate of charge of 3% per cent a month on that part of any loan balance 
not exceeding $100 and 24% per cent a month on that part exceeding $100 is recommended as an initial 
rate in all states. This combination of rates permits a maximum charge ranging from 3% per cent a 
month on outstanding balances of $100 or less to 2.83 per cent a month on outstanding balances of 
$300. The rate is designed to attract aggressive competition by licensed lenders following the enactment 
of the law in order to drive unlicensed lenders out of business. This rate should be reconsidered after a 
reasonable period of experience with it. 

From the experience with various maximum rates in many states, it is clear that it is no longer 
possible to make generalizations with reference to an adequate maximum rate for all states. The dis- 
tribution of population, the character and stability of the industries in urban areas, costs of lending 
revealed by reports of licensees, local legislation and tradition affecting the forms of security available to 
licensees, the extent of unlicensed lending, the size of loans in which it occurs, and many other factors 
should be considered in revising the maximum rate in any state. 

In some states, it would undoubtedly be possible to reduce the initial maximum rate recommended 
here. In others, a lower rate would probably be impracticable, and a careful study of the question might 
produce evidence in favor of an increase in the initial rate. The evidence available at present leads us 
to believe that 2% per cent a month, applying to all contracts, is the lowest maximum rate which would 
be effective under the most favorable conditions, and that this rate is too low to be effective in most 
States. 

A reduction of the maximum rate in New Hampshire to 2 per cent a month led to the destruction 
of the licensed small loan business in that State, and a similar reduction in West Virginia tended to 
eliminate licensed lending on chattel mortgages and wage assignments and encouraged a rapid rise of 
illegal lending at exorbitant interest rates. In New Jersey, where costs of lending appear to be as low 
as, if not lower than, those in any other state, a rate of 2% per cent a month on all loans appears to 
be an adequate maximum. But in Missouri a similar maximum is clearly inadequate and unlicensed 
high-rate lending in sums of less than $100 is prevalent. It seems probable that reductions below the 
initial maximum recommended here would be found to be generally possible in the northern industrial 
states, while reductions below the initial rate would probably prove to be generally undesirable in 
southern and western states where urban areas are distant from each other and the existing demand is 
for relatively small loans. 

The relationship between the possibility of lower maximum interest rates and the vigilant and aggres- 
sive exercise by the supervising officer of the discretionary powers granted by the Fifth and Sixth Drafts 
should be clearly recognized. Without the discretionary powers granted by the Fifth and Sixth Drafts 
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of the Uniform Law and without forceful administration of the Act, it would probably be unwise to 
attempt reduction below the 3 and 3% per cent a month maximum rates sow in effect in most states. 

The general recommendation of a graduated rate is a departure from the previous policy of the 
Department of Consumer Credit Studies. Heretofore the Department has consistently recommended a 
flat maximum rate applying to all contracts. This change has been adopted only after an examination 
of all of the available expense data for the small loan business and after an examination of the experience 
with graduated rates in several states. The possibility of lower rates of charge on larger loans has always 
been recognized. But the flat rate was the most easily enforced by state supervising officers,.and most 
readily understood by the borrower. It was anticipated that competition would reduce the going rate 
for the most profitable loans and that this competition would be most effective if the maximum charge 
were expressed as a single rate. 

The graduated rate has been recommended in spite of these advantages of the flat rate rather than 
because they no longer exist. Three circumstancs have influenced the choice. First, the greater profitable- 
ness of larger loans has led to a vigorous competition for such loans to the neglect, although not to the 
exclusion, of loans of smaller sums. Because of this neglect of the smaller loans by licensed lenders, 
unlicensed lenders have frequently been able to build up a business in very small loans at exorbitant 
rates. We believe the graduated rate will tend to encourage the making of smaller loans by licensed 
lenders, and to prevent unlicensed lending in these sums. Second, although competition has succeeded 
in reducing rates of charge on larger loans in many communities, the maximum rate has continued to 
prevail in others. There is a tendency for excessive competition to increase costs of lending, and conse- 
quently to restrain competitive rate reductions. Third, the expense burden in dollars upon borrowers of 
large sums is high. While it is not considered socially desirable that very small loans should bear their 
full share of operating costs, it has seemed proper to provide a less inequitable distribution of these costs 
than was possible under a flat maximum rate. 

Note 14a. This paragraph is necessary only when a graduated rate is used, and may require modi- 
fication to meet local conditions in some states. 

Note 14b. This section should be modified for use in certain states in which licensees under the 
existing small loan act are engaged in the business of financing the liquidation of accounts receivable of 
retail merchants and professional men. In these instances it is recommended that this practice be per- 
mitted in the discretion and with the specific approval of the supervising officer. 

Note 15. Local considerations may require changes in or elaboration of the nature of the crime 
and/or its penalties. It may also be necessary to add a paragraph attaching a criminal penalty for failure 
of the licensee (or others) to submit to subpoena, produce documents, make reports, etc. See Note 11. 

Note 16. Here insert full title of the licensing official. In this section insert the appropriate para- 
graphs if it is desired to create a new department or subdivision or official, providing for revenues and 
disbursements, defining new duties, etc. See Note 3. All general rules and regulations and all denials, 
revocations, and suspensions of licenses should be required to have the written approval of the head of 
the principal department if a subdepartment administers this Act. 

In this section should also appear provisions for the disposition of license fees, investigation fees, 
and any other revenue, if the fiscal policy or statutory requirements of the State make such special pro- 
visions necessary or desirable; if so, the title of the Act should contain the words “providing for the 
disposition of revenues received hereunder.” It is recommended that all revenues go direct to the super- 
vising department for the expenses of administering the Act, if such is possible. 

Note 17. Here cite any existing regulatory small loan law similar in principle to this Act. 

Note 18. This section should prescribe the procedure for judicial review of all discretionary acts of 
the Commissioner which might be open to the construction that they are exercises of judicial powers, 
including all findings, decisions, and determinations and the application of all rules and regulations by 
demands or requirements made upon licensees. In Sections 4 and 9 general provisions are made for the 
right of review in the specific cases covered by such sections. In Section 24 corresponding provisions 
should be made to cover all other cases. In addition, if required in any State, the specific procedure for 
all cases should be provided for in appropriate detail. The last paragraphs of Sections 4 and 9 may 
have to be redrafted to bring them into accord with Section 24 as to procedure. Where the judicial code 
does not specifically so provide, provision should be made that review is by the state court of general, 
original jurisdiction. 

This section should also prescribe such necessary procedural details as may be required under the 
judicial decisions and by the statutes and constitution of the particular state in connection with the 
exercising of discretionary powers; for example, the manner of giving notices, the length of notice, the 
making and recording of findings, the nature of hearings, and other compliances with the requirements 
of due process. 

Note 19. If a greater number of affirmative votes is required to pass an act effective immediately, 
this section should be changed or eliminated, depending on local. requirements. 














ADMINISTRATION OF A REGULATORY 
SMALL LOAN LAW 


James M. Suttivan* 


In the United States, it is the inherent right of the individual to lend money, 
subject to certain restraints imposed by the usury laws and other general statutes. 
These restraints, however, proved ineffective in preventing deceit, excessive charges, 
and harsh collection practices in the small loan field. Recognition of these abuses 
and of the fact that small loans to borrowers, who lack readily negotiable collateral, 
cannot be made at the limited, rates allowed by the usury laws had led most states to 
enact, special statutes to govern the small loan field. These statutes do not limit the 
right of the individual to lend money at the rates allowed by the usury laws, but 
they give the privilege of charging a higher rate to licensees who submit to certain 
requirements designed for the protection of borrowers. 

The granting of special privileges and the imposition of special restrictions in 
regulatory small loan laws has been sustained as a proper exercise of the police power. 
The statutory requirements imposed upon lenders licensed under small loan laws 
are more specific and stringent than those imposed by almost any other regulatory 
statute. Nevertheless, the effectiveness of these laws is highly dependent upon the 
adequacy of their administration which in turn depends upon the skill, initiative and 
understanding of the supervising official. Under the New Jersey Small Loan Act the 
Commissioner of Banking and Insurance is charged with its supervision and, under 
his direction, these powers are exercised by the Division of Personal Loan Agencies, 
a unit within the banking bureau. 

The administration of regulatory small loan laws is a broad topic. This article 
will be confined to a brief description of the history of the New Jersey Small Loan 
Law and to a discussion of four important administrative problems: (1) licensing 
of applicants; (2) enforcement of the law as applied to licensees; (3) enforcement of 
the law as applied to non-licensees; (4) protection of the interests and welfare of 
the borrower in accordance with the spirit and intent of the law. The writer’s close 
contact with the matters discussed makes frequent use of the first person unavoidable. 


History of the New Jersey Law. 
The enactment of a law placing the business of making loans of $300 or less at 
greater rates of interest than 6% per annum under regulation in New Jersey was the 


* Chief, Division of Personal Loan Agencies, Bureau of Banking, New Jersey State Department of 
Banking and Insurance. 
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result of efforts of chambers of commerce, church and civic interests in the North 
Jersey industrial areas where lending of small sums was attended by sharp and un- 
ethical practices and extortionate charges. Our original act, written by Mr. Arthur 
Ham, then director of the Remedial Loan Department of the Russell Sage Founda- 
tion, was passed in March, 1914. Like other laws of its kind, it was devoid of discre- 
tionary power. Its purpose was to attract capital, under regulation, to engage in the 
business. The statute required merely that applicants be of good character, that they 
file a bond of $1,000 and remit the license fee of $50. Meeting these conditions, no 
person could be denied the privilege of engaging in the business. 

From 1922 to 1929 the business grew from 1o1 offices with loans of $3,778,356, to 
415 offices with loans of $20,549,351. The greatest increase was during the two-year 
period ending November 30, 1928, when the number of offices increased from 263 


_ to 437 and the outstanding balances from $9,722,234 to $19,001,151. This increase was 


precipitated by the flotation of securities, through radio advertising, by companies 
entering the small loan business. In order to obtain the large commission on security 
sales, promoters and agents made fantastic representations concerning lucrative re- 
turns possible under the 3% per month rate and the safety of investments in such 
enterprises because they were supervised by the State Banking Department. The 
large influx of capital led to unethical lending practices, overextension of credit, and 
other extremes resulting in several receiverships and losses to investors. 

These and many of the other excesses that crept into the business were practices 
over which the statute provided no control. It must be stated, however, that the 
small loan law did accomplish the primary purposes for which it was enacted, 
namely, the attraction of capital under regulation and the eradication of illegal and 
unconscionable lending. 

In 1929 a legislative investigation brought about a reduction in the rate of charge 
from 3% per month to 14% per month and a consequent withdrawal from the 
business of many independent and most interstate chain licensees. By November 30, 
1931, the number of offices had declined to 117 with outstanding loans of $5,399,311, 
and many of these offices were in the process of orderly liquidation. 

At this time the Commissioner of Banking and Insurance created the Division of 
Personal Loan Agencies and authorized it to study the necessity for a small loan 
business, the need for a broader and more rigid law, the returns on investment of the 
then operating licensees and the desirability of an increased rate. The recommenda- 
tions of the Commissioner to the newly created legislative committee studying the 
necessity for the small loan business and agitation for rate increases led to the enact- 
ment, in April 1932, of a new small loan act patterned after the Fifth Draft of the 
Uniform Small Loan Law. The new act, among other innovations, conferred on 
the Commissioner discretionary powers in issuing licenses and also set minimum 
requirements as to assets and net worth. 
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Licensing of Applicants 

Realizing that many of the excesses in the business were due to unfair and un- 
ethical competition and recognizing that small loans were being overextended and 
should be controlled to prevent the reoccurrence of such practices, the State Banking 
Department decided to interpret strictly the discretionary license provision of the new 
law. This provision required of the Commissioner a finding—“That allowing the 
applicant to engage in the business would promote the convenience and advantage of 
the community.” To do this it was essential that some plan of measuring the small 
loan capacity of each community be established. 

From census bulletins the possible number of borrowers in our state was ascer- 
tained. Our past statistical records revealed the actual number of persons borrowing 
and the average outstanding loan. Based on these facts, which were from the peak 
period in our small loan volume, a ratio of the actual number of borrowers to the 
possible number of borrowers was approximated. This ratio was then applied to the 
population of each community and a probable loan capacity set. When a locality 
approaches this maximum, or when the companies presently licensed have available 
funds to meet credit extensions of this amount, no further licenses are issued. 

To protect further our borrowing public, who, because of the large withdrawal 
of loan capital by interstate chains when the rate was reduced in 1930, were left 
without adequate service, we today favor the licensing of companies composed of 
domestic interests because capital invested by local interests cannot easily be diverted 
from the industry without serious loss. 

No foreign unit is permitted to make formal application until it has filed with 
the Division of Personal Loan Agencies an extensive questionnaire giving the com- 
plete history of the corporation or group applying, full disclosure of the methods 
used and the cost of acquiring its capital, the qualifications, experience and training 
of its officials, nature and type of its past and present operations, statements of finan- 
cial condition, earnings and dividend records and complete information as to its credit 
possibilities. Verification of its experience and operations are confirmed through 
supervisory officials in other states. 

It is believed that this restriction has contributed to the elimination of unethical 
business practices, unfair competition, overextension of credit; and has a tendency to 
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increase efficiency, reduce costs of operation and thereby encourage voluntary rate 
reduction which, after all, is most beneficial to the borrowing public’s welfare. This 
policy of limitation has in no way retarded the growth of the industry. On December 
31, 1939, there was outstanding in loans receivable the sum of $18,197,593 compared 
with $20,549,351 in 1929, the peak year. The size of the individual office today is 
much larger than in 1929. 


Enforcement of Law As Applied to Licensees. 


The small loan law confers certain privileges and imposes certain restrictions on 
licensees. In addition to these statutory provisions the Commissioner, may prescribe 
additional rules and regulations. The regulations are issued to implement the me- 
chanics of the law, prescribing the keeping of records, form of advertising, term of 
contract, filing of loan papers and conditions under which transfer of location may 
be made. Licensees are not permitted to move from the area in which they were 
licensed and not more than one licensee may be licensed at the same address. The 
purpose of these latter regulations is to spread the loan service, protect licensees at 
their established locations and curtail the bartering of licenses. 

Examinations are made annually by the Division’s own staff. These examinations 
include a statement of the financial condition of each office, the results of its opera- 
tions, analysis of its lending activities, careful checking to find violations of the 
statutory provisions, ample tests of interest calculations, analysis of collection policy, 
review of renewals and extensions. Reports of examinations are reviewed carefully 
and a letter commenting on the findings of the examiner are forwarded to each licensee 
with a copy of the report. If the findings disclose objectionable lending conditions, 
whether in violation of the statute or not, the responsible operating officials are 
required to attend a hearing to discuss the results and give definite assurance of their 
correction or elimination. 

Besides the annual examination, detailed reports of operations are filed at the 
close of each calendar year, on the standard report form adopted by the National 
Conference of State Small Loan Supervisors. These reports are checked in detail, 
analyzed and compiled. An analysis of all loans refunded during the reporting year 
is also required for the purpose of ascertaining how many and how long borrowers 
remain indebted to licensees. Due consideration of these factors enables the Depart- 
ment to review more effectively the problems of the lenders and the public and to 
make recommendations that will prove beneficial to both. 

Each licensee is required to file notice immediately upon the commencement of 
any summary action whether it be suit or repossession. If the number of such actions 
is large, special visits are made to the licensed office and the history of each case is 
carefully reviewed. Collection policies requiring numerous legal actions often disclose 
bad lending policies, overextensions of credit, lack of credit investigation and analysis, 
and if any of these factors are disclosed, a frank discussion with the companies’ 
executives generally leads to a better social approach to the borrowers’ problems. 
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Complaints are given prompt and courteous treatment and immediate investiga- 
tions are conducted. Where chain offices are involved, letters are directed to the head 
supervisor with a request for an independent check by his office and a detailed 
report. Many of these complaints are the result of collection pressure and while it is 
true that the licensee seldom exceeds his legal privilege, it often happens that he has 
overlooked or is unaware of the borrowers’ problem. In such cases, after reviewing 
the reports of the companies’ supervisory staff and our investigator, a conference is 
held with the licensee’s home office representative and the borrower, tending toward 
an understanding of the problem by each party. Although we participate in the 
hearings, we prefer that all differences be adjusted between the parties themselves. 


Enforcement of Law As Applied to Non-Licensees. 


Today there are very few problems of unlicensed operation in New Jersey. This, 
we believe, is due primarily to strict and aggressive enforcement by the Department 
and to the assistance rendered by licensees in policing their own business. A practice 
is made of impressing upon each new licensee that his authority to engage in the 
business is a privilege that carries responsibilities to his community and that foremost 
among these is the eradication of illegal lending. His cooperation consists of report- 
ing to our office any information about illegal lending by forwarding advertisements 
of unlicensed lending services appearing in newspapers or other printed matter, or 
knowledge of such unlicensed lending activities gained through refunding loan 
contracts. 

When the information is a direct complaint, an investigator interviews the writer 
at once and obtains an affidavit of all the facts surrounding the transaction. Addi- 
tional leads are then sought from records of suit instituted by the offender, records of 
filing of chattel mortgages or conditional bills of sale from information obtained from 
the records of the Motor Vehicle Department. (New Jersey requires that all changes 
in title to automobiles must be filed in the office of the Department of Motor Vehicles 
on its bill of sale forms.) These individuals are then visited and interrogated about 
their dealings with the offender. 

Before proceeding against any non-licensed lender, we must show definite proof 
that he has engaged in the business of lending in violation of the act. This requires 
affidavits from two or more borrowers. When a case has been completed this in- 
formation is then presented through the local county prosecutor to the grand jury and 
indictment sought. Once an indictment is handed down, little trouble is experienced 
in eliminating the practice. 

Our experience with this procedure has not always been satisfactory, however, 
particularly in the case of auto lenders. We have found that they will discontinue 
their operations only to reopen in other areas under different corporate entities. This 
necessitates the development of new evidence and a new action to eliminate the 
offender. We have carefully considered this matter and believe that the small loan 
statute should confer upon the licensing official the power to apply direct to the courts 
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for an injunction directing the production of records and enjoining further engaging 
in such operations. 


Protection of the Interests and Welfare of the Borrowers. 


The latest drafts of the Uniform Law contain ample protection to each and every 
borrower, but nevertheless there arise from all lending transactions problems which 
no law nor any regulation can prevent. These problems deal with the intent and 
spirit of these remedial statutes and can be solved only by a proper application of 
education toward true social objectives. 

Most persons who, of necessity, must patronize the small loan lender, do so because 
of lack of collateral other than their character and future earning capacity. Their 
fulfillment of these obligations depends upon the permanency of their employment 

and their fortunate escape from the ills of life. These latter are the general con- 
tributory causes of delinquency in payment and in turn lead to the persistent collec- 
tion policies adopted by many lenders. To cope with these problems, the supervisor, 
without sanction of statute or judicial precedent, must establish policies, based solely 
on social ethics, with reference to those practices which experience and interpretation 
of reports show to be detrimental to the industry and the welfare of the borrowing 
public. To enforce these unwritten policies the supervisor must rely on his ability to 
prove, by persuasion, that the practices are detrimental to the welfare of the industry 
and the borrowing public. 

There should be an endeavor to have all licensees render a full loan service. The 
statute, having set a maximum rate, anticipates that it provides sufficient leeway to 
make loans in all sizes even though studies based on analysis of cost show prohibitive 
rates for the small-sized loan. These cost figures are based upon the assumption 
that only one-size loan is made and make no allowance for the average-sized loan 
made. While it is true that loans of small amount when considered per se are un- 
profitable, many other factors must be considered. The personnel of each office has 
a maximum capacity of handling so many accounts per employee per month and 
its most efficient and profitable results are obtained when operating at this capacity. 
Large sums are spent annually to introduce the service to the public and cash balances 
drawing little or no return are idle. Considering these points then, the rendering of 
a full small loan service instead of being unprofitable utilizes, apparently without 
increased cost, normally idle cash balances, reflects the greater productivity of adver- 
tising and employs to its maximum capacity the services of its personnel and offers 
to the citizens of the community the type of service it was licensed to provide. The 
client adequately serviced even for a small loan is always a prospective future client. 

He helps create that intangible though valuable asset, good will. To deny a worthy 
applicant this service is to destroy the effect of carefully planned salesmanship, to 
increase the dollar cost per loan and has a tendency to compel such persons to 
patronize the illegal lender from whom such lenders were organized and licensed to 
protect him. 
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Another of the industry’s great problems is the ultimate cost to the borrower. It 
is generally acknowledged that in actual dollars and cents, small loan borrowing costs 
are expensive. This, of necessity, must be so. When loans are paid according to 
contract, the total cost creates no social problem; however, delinquency over long 
periods of time is sure to create reactions against such lending. Most persons realize 
this, particularly social agencies whose duties bring them in daily contact with 
families in dire financial straits due to consumer debt burdens. 

The National Conference of State Small Loan Supervisors, through its members, 
the small loan supervisors in their respective states, has attempted to curtail over- 
lending by limiting the contract period of loans to 20 months. In New Jersey we 
permit loans to be made for no longer than 15 months, repayable in equal instal- 
ments. No balloon payments may be contracted for. Even with such restrictions, 
however, large interest accumulations continued until adequate steps were taken to 
limit the period over which the contract rate may be collected. Many states have gone 
so far as to amend their acts to limit this period by law. 

While favoring the restriction of interest costs, we feel that statutory limitation 
is not the correct procedure. Rather, it should be approached through the power of 
regulation, because interest limitation is too closely interwoven with the practice of 
renewals and the statutory provision may thus be evaded. 

Until 1935 little statistical information was available about renewals although the 
major chain lenders had statistics on their own businesses. In that year it was decided 
to attempt a study of renewals and licensees were directed to keep in permanent 
form a summary by period of contract of all loans renewed. The individual account 
cards in each office must show the date and amount of each original loan as well as 
the number of contracts currently made since the original. From this information 
it is now possible to ascertain the length of time each borrower has been consistently 
on the lenders’ books. Annually, reports containing this information are filed with 
the Department. Renewals are classified in three groups: 

Accounts renewed with additional cash advances. 
Accounts renewed for balance only. 
Accounts renewed for settlement in which some part of the interest or principal is waived. 

During the year ending December 31, 1939, licensed lenders granted 243,598 loans 
totalling $37,924,846.91; of these, 149,564 loans were renewals, or 61.39%. Of these 
148,787 loans were renewed with increased balances, the average increase per account 
being $71. So long as the additional cash advanced borrowers continues at such a 
high figure, no attempt should be made to curtail this form of service since it might 
bring hardships upon the very group of individuals in whose behalf our regulatory 
laws have been enacted. 

It is with the second class of renewal, those made to reduce payments or extend 
the period of the contract that we are at present vitally concerned. Here supervisors 
can control interest costs and contract rate limitations. Following the failure of legis- 
lative attempts to regulate the period over which the contract rate might be collected, 
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the Department adopted a policy in which it advocated that all licensees agree to 
collect interest at the contract rate for a period of 21 months only. At the same time 
each lender was requested to discontinue making new contracts merely for the 
purpose of renewing existing balances. Each report of examination now contains a 
list of all open accounts aged 21 months or over and a list of all accounts renewed 
for balance during the period of the examination. 

The utmost cooperation has been received from all licensees although in the early 
stages it required persistent discussion to sell the idea. The surveys made by our 
examiners have proved valuable from an audit viewpoint because we have pointed 
out to the home offices of many chains that through renewal of balances, often forced 
by loan office managers, slow and worthless accounts have been removed from delin- 
quent lists and thus considered current assets. 

No objection is made to the alleviation of the contract terms in favor of the bor- 
rower. However, such changes must be made without refunding the account. In this 
manner we keep all such accounts open under the original loan date and they, there- 
fore, appear on our 21-month list. When considered together with our original 
limitation of loan to contract periods of 15 months, we believe we have thus curtailed 
excessive credit extensions, collecting of interest only on accounts and have contributed 
largely to a reduction in delinquencies and collection costs. 











THE PERSONAL FINANCE BUSINESS UNDER 
REGULATION 


WittiaM TRuFANT Foster* 


The borrower's first line of defense against the loan shark is the licensed personal 
finance company. This will be evident from the statistics which follow. They show 
that, to a far greater extent than any other cash-lending agency, the licensed personal 
finance company invades the loan shark’s own territory. Indeed, it was for the 
express purpose of making this assault possible that the Uniform Small Loan Law 
was drafted thirty years ago. Further proof is furnished by the loan sharks them- 
selves. They attack only the licensed lenders and the laws under which they operate. 
In Kentucky, the leaders among the loan sharks even went so far, in attempting to 
prevent passage of the Uniform Small Loan Law, as to say to their brethren, “We all 
know that such a law will put us all out of business.” 

For the present purpose, therefore, in our discussion of money-lending under 
regulation, we shall deal mainly with licensed personal finance companies. There is, 
to be sure, one other rigidly regulated agency—the credit union—which also carries 
its offensive into the very fields where the illegal lenders do most damage. The credit 
union is indispensable. Every month it makes small loans to thousands of potential 
victims of the outlaws, and at rates substantially lower than this class of borrowers 
could get from any commercial agency. However, as shown in Chart I, the volume 
of business of personal finance companies is several times as large as that of credit 
unions. In any event, we cannot here cover the operations of all the regulated and 
partially regulated makers of consumer loans. We shall consider mainly that agency 
which now does the most, wherever the laws permit, to thwart the ancient practice 
of usury by providing a legal source of small loans. 

From the regulated personal finance companies more than two million indi- 
viduals, in a few more than half the states, have borrowed money during the past 
year. Moreover, it seems probable that of all wage earners and of all families not 
living on farms, about one out of five obtained loans, within the past three or four 
years, from licensed personal finance companies.1 The greater part of the business 


*A.B., 1901, A.M., 1904, Harvard University; Ph.D., 1911, Columbia University. Director, Pollak 
Foundation for Economic Research. Chairman, Committee on Consumer Credit, Commonwealth of 
Massachusetts. Former president, Reed College. Author, Loan Sharks and Their Victims (Pub. Affairs 
Committee, 1940), and numerous other works on economic subjects. 

2 “More than 2,300,000 families, or over 9 per cent of all the non-relief families in the United States, 
were indebted for cash loans in the year 1935-36.” BERNSTEIN, THE PATTERN OF CONSUMER DEBT, 1935-36. 
(Nat'l. Bur. Econ. Res. 1940) 52. 
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Cuart I, Loan Barances or Casn-Lenpinc Acencizs In THE Unrrep Srarss, 1923-37 
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is concentrated in the industrial states; in nine of them, there are about three fourths 
of the licensed loan offices. These offices are owned and operated by individuals, 
partnerships and corporations; but in recent years corporations have been doing a 
large proportion of the business. ‘Today, these corporations have established lines of 
bank credit, and the largest of them also sell notes, stocks, and bonds in the open 
market. 

Wuo Lenps Money to Consumers? 


The agencies which made cash loans to consumers in the United States from 1923 
to 1937, inclusive, and the amounts of their loans outstanding at the end of each year, 
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are shown in Chart I.? A glance at the chart reveals rapid growth. In those 14 
years, as a result of this growth and that of several other agencies, consumer debts 
mounted from about $4,800,000,000 to about $8,300,000,000, an increase of about 73%. 
Nearly two thirds of this increase came from time sales by retailers and the business 
of sales finance companies. Of the rest, about $563,000,000 resulted from loans by 
commercial banks; about $119,000,000 from loans by personal finance companies; 
about $100,000,000 from loans by industrial banks; and about $66,000,000 from loans 
by credit unions. 

The growth of consumer debts to cash-lending agencies during this period, com- 
pared with the growth of consumer debts to various other agencies, is shown in 
Chart II. 

Continued growth of personal finance companies is reported by the United States 
Department of Commerce.’ Outstanding loan balances kept on rising during the 
first half of 1940. The volume at the end of June ($441,700,000) was 7.8% above 
December, 1939, and 20.7% above June, 1939. The $32,000,000 net gain in outstanding 
loans from the end of December, 1939, to the end of June, 1940, was 61.6% greater 
than the gain between the same dates of the previous year. 


To Wuart Extent Are Casu-Lenpine AcENciEs REcuLATED? 

Of all the consumer cash lending agencies, the only ones which are now ade- 
quately and specifically regulated in any state are credit unions and personal finance 
companies. Under the present laws, state and federal, credit: unions are set up with 
sufficient protection of their borrowing and investing members. Chief among the 
other measures of control, and the only adequate one which has been tried for many 
years and is now operative in a majority of states, is the Uniform Small Loan Law, 
under which the personal finance companies are licensed. These are the only com- 
mercial, consumer credit agencies which have been subject to sufficient regulation 
and supervision, for a sufficient period of time, to furnish adequate statistics. 

Supervision over other consumer credit agencies and rate regulations are insufh- 
cient. This is notoriously true of instalment sellers and of instalment sales finance 
companies. Alone among the states, Indiana (1935) and Wisconsin (1935) have 
special statutes which are far-reaching in the field of instalment selling and financing. 
Michigan (1939) with its new disclosure act covering motor vehicles has made a 
good start. The Maine law (1939) provides for the licensing of concerns which finance 
time sales of motor vehicles. Apart from these exceptional cases, the laws of the 
various states provide no protection for instalment buyers comparable to the protec- 
- tion provided for consumer borrowers under the Uniform Small Loan Law. Regula- 


* Data from NucEent, ConsuMER CREDIT AND Economic Srasitity (Russell Sage Foundation, 1939). 
The same data, together with table of rates charged by various agencies, is given in Foster, Credit for 
Coxsumers (Public Affairs Committee, 1940) Pamphlet No. 5, Revised. For differences between estimates 
of consumer instalment credit by the National Bureau of Economic Research and estimates of all consumer 
credit by the Russell Sage Foundation, see the Bureau’s study, THe VotuMe or ConsuMER INSTALMENT 
Crepir (1940) 131. 

* Personal Finance Companies—Instalment Loans to Consumers (Credit Analysis Unit, Marketing 





Research Div., U. S. Dep’t Com., 1940). 
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Cuart II. Consumer Dests to Various AcEnctgs In THE Unirep States, 1923-37* 
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* Chart taken from Nucent, ConsuMER CREDIT AND Economic Stasitity (Russell Sage Foundation, 
1939). 


tion of the time sales business is long overdue. Although the most flagrant abuses 
in this business are confined to the buccaneering minority of dealers, 159% at the 
most, there is widespread failure to state the total charges, at the time of sale, in a 
simple, perfectly clear way, which enables the buyer easily to compare the carrying 
charges with those of alternative, available methods of financing the purchase.* 


“PLUMMER AND YOUNG, SALES FINANCE CoMPANIES AND THEIR CREDIT Practices (Nat'l Bur. Econ. 
Res., 1940), c. 9; Report of the Governor's Committee on Consumer Credit (Mass. 1936) 10-16; FTC 
Release, “Proposed Trade Practice Rules for the Automobile Industry,” Feb. 19, 1940; Report of the 
Indiana Department of Financial Institutions on Indiana Consumer Finance Agencies (1935) 44; Report 
of the State Banking Commission and Interim Advisory Legislative Committee to Investigate Finance 
Companies (Wis. 1935) 42; Cavers, The Consumer's Stake in the Finance Company Code Controversy 
(1935) 2 Law & ConTemp. Pros. 200-17; Legis., Protecting the Instalment Buyer (1935) 49 Harv. L. 
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Alone among the states, New York and New Jersey have laws which make special 
provision for the regulation of personal finance departments of banks. Elsewhere the 
legal status of these departments is obscure, although it is clear enough in many states 
to warrant the generalization that most of the banks are operating illegally. The 
banks in some states, attempting to avoid trouble under the usury laws, have resorted 
to various subterfuges, including discounts and hypotheticated accounts, which are 
satisfactory neither to borrowers nor to lenders.5 Supervision of pawnshops, for the 
most part, is for the purpose of recovering stolen goods, rather than for protecting 
legitimate borrowers of money. 

In thirteen states, even the personal finance companies are not regulated under 
special statutes. As late as October, 1940, the state examiner of North Dakota said, 
“The State has no statutes regulating the small loan business.” At the same time, the 
state banking departments of Idaho, Kansas, Montana, Nevada, North Carolina, 
Oklahoma, South Carolina, South Dakota, and Wyoming, made similar statements.® 
In these states the companies which make small consumer loans are subject to no 
special statutes. Mississippi approved an act on March 22, 1940," but it does not cover 
the small loan field, and the business is still uncontrolled. The State of Washington, 
which a year ago belonged wholly to this group, now partially regulates some of the 
business under a so-called “industrial” bank act, but there are still more illegal high- 
rate lenders than licensed lenders; and it appears that these outlaw lenders, charging 
all the traffic will bear, collect from the borrowers about $2,000,000 a year more than 
licensed lenders would be permitted to charge for the same loans—two million con- 
sumer dollars which are lost to legitimate business. 

In Texas, the law is wholly ineffective; it does not enable any lender to operate 
legally, and it does not prevent any lender from operating illegally. In volume of 
loan shark business the state of Texas, as Rolf Nugent has pointed out in the first 
article of this symposium,® has the sad distinction of standing first among the 48 
states. In Dallas alone, since 1938 the center of a vigorous, anti-usury campaign, there 
are 53 loan shark offices. Throughout the state the illegal lenders, in spite of vigorous, 
incessant, well-planned harassment by such men as Al Heck, chairman of the 
Anti-Usury Committee of the San Antonio Bar Association, are reaping sufficient 
profits to pay for an increasing amount of direct mail and newspaper advertising in 
which they boldly state their illegal rates. Most of these rates, today as for a genera- 
tion past, range between 10% and 20% a month. In the absence of a workable 
regulatory law, the efforts of the Attorney-General of Texas to curb the racket have 
been nullified by powerful, interstate chains of illegal lenders. The racket has become 
so widespread, he says, that it is a public menace. For understatement, this conclusion 
deserves a place of distinction.® 


® Discussed in Consumer Loans by Commercial Banks (Pollak Foundation, 1940) Pamphlet No. 40. 

* Letters to the Pollak Foundation. 7 Miss. Laws 1940, c, 204. 5 Supra p. 8. 

® The latest study of the loan shark problem in Texas, published in November, 1940, is A CENTURY 
or Usury 1n Texas by Edmunds Travis, published by the Cordova Press, Inc., Dallas, Texas. See pp. 


55-56. 
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A few other states have what appear to be small loan laws, but they are largely 
or wholly inoperative because the maximum legal rates are so low that lenders cannot 
obey the laws and stay in business. Virtually all the lending, therefore, is illegal and 
subject to no supervision or restrictions, with the exception of sporadic and largely 
ineffective raids on outlaw offices. This describes present conditions in five states: 
Alabama, Arkansas, Delaware, Georgia, and Tennessee. This is also the status of 
the District of Columbia. Over the District, the Congress of the United States has 
complete control, but has always refused to exercise it for the protection of hard- 
pressed borrowers and of loan companies which would like to do business under a 
workable law. : 

Florida’s law applies, with three exceptions, only to counties having a population 


SMALL LOAN LAWS OF THE UNITED STATES 


Xe) 
o) s 
Hawaii 


Effective Regulation 
Largely Effective Regulation 


Ineffective Regulation 


P= 


Largely or Wholly Inoperative Laws 


BENG 


No Small Loan Laws Pottak Founpation 


Nore: This map is adapted from Small Loan Laws of the United States, by LeBaron R. Foster (Pollak 
Foundation, 1939) Pamphlet No. 37. Different definitions of “effective” would require different classifica- 
tions. Moreover, there are many borderline states, and various conditions as well as laws are constantly 
changing. 1. Oregon’s $1 minimum charge encourages the making of $10 loans at very high rates; and, as 
in Missouri, there is objectionable lending under the motor vehicle finance act. 2. Failure of the Ohio law 
to restrict licensees to small loans makes trouble. 3. Kentucky! has failed to regulate loans on automobiles, 
but vigorous prosecutions in 1940 seem to promise improvements. 4. Laws adopted by California and Utah 
in 1939 place these states for the first time in the white area. 5. The Hawaiian Small Loan Law is sound, 
although very little business is done under it. 6. Florida’s law covers only counties with large population 
and does not provide for regulation of salary buyers. 7. The laws of Nebraska, Colorado and New Mexico 
are defective in many ways: they bring in new capital, but they do not keep out very high-rate lenders. 
8. New Hampshire’s rate is marginal. There is relatively little lending, legal or illegal. 

Substantially the same classification is given) by Hubachek, supra pp. 123 e¢ seq. 

In some of the white states, borrowers have less protection’ than in others, on account of comparatively 
lax supervision of licensees. 
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Table I—Summary of Small Loan Laws? 

(Abbreviations—USLL: Uniform Small Loan Law, approx.: approximates, dr.: draft. The Uniform 
Small Loan Law has been revised five times since first drafted in 1916. Since publishing the Sixth Draft in 
1935, the Russell Sage Foundation has informally recommended certain improvements as to details and has 
the Seventh Draft in preparation. Compared to the refined and efficacious Sixth Draft, early drafts, though 
advanced for their time, were crude and inadequate.) 


Maximum Rate* 


Name of State Relation to USLL 

(Effective Regulation) 

Arizona Early dr.; material variations 34% 

California Two acts, taken together, approx. 6th dr. 2%-2% at $100; flat 2% if security 
insured. 

Connecticut Approx. 6th dr.; differs in form 3-2% at $100 

Hawaii Approx. 6th dr. 3%-2%4% at $100 

Illinois Approx. 6th dr. 3-24%4% at $150 

Indiana Approx. 6th dr.; administrative rate control 3-1%4% at $150; 
50c fee on some loans 

Iowa Approx. 6th dr.; administrative rate control 3-2% at $150 

Kentucky Approx. 6th dr.; differs in form 3%-2"%% at $150 

Louisiana Approx. 4th dr. 34% 

Maine Early dr.; later features 3-244% at $150; 25¢ min. chg. 

Maryland Early dr.; amendment approaches 4th dr. 34% 

Massachusetts Prior to USLL; approx. early drs. in substance; 3-2%2% at $150 on unsecured 

administrative rate control loans; ‘ 
3-2% at $150 on chattels and en- 

dorsed notes; other rates 

Michigan Approx. 6th dr. 3-24%4% at $100 

Minnesota Approx. 6th dr. 3% 

Missouri Resembles 4th dr. 3-24%% at $100° 

New Hampshire _ Early dr.; amended to resemble 4th dr. 2%3 fees, in advance, of $1 on loans 
up to $50, $2 on larger loans up 
to $300° 

New Jersey Approx. 5th dr. 2%% 

New York Approx. 5th dr. 3-24%4% at $150 

Ohio Prior to USLL; approx. early drs.; added features 3%; 

: $1 fee on $50 or less 
Oregon Like 4th dr.; material variations; auto loans S753 
separately regulated $1 min. chg. 


Pennsylvania 


Resembles 6th dr.; differs in form; lacks some 
features 





3-2% at $150; 
6% per an. after 18 mos. 


Rhode Island Approx. 6th dr. 3% i 
Utah Early dr.; minor differences 3% 

Vermont Approx. 6th dr. 2%-2h% at $125 

Virginia Early dr.; amended to resemble 4th dr. 34% 

West Virginia Like 4th and 5th drs. 32-2%2%G% at $150 

Wisconsin Approx. 5th dr.; differs in form; administrative 2'4-2-1% at $100 and $200 


? Particulars are taken from HuBAcHEK, ANNOTATIONS ON SMALL 
NucENT, REGULATION OF THE SMALL Loan Business (1935), and other sources. These tables reproduced 


rate control 


Loan Laws (1938), RoBINSON AND 


from Pollak Foundation Pamphlet No. 37, Small Loan Laws of the United States (1940). 

Canada enacted a small loan law, effective January 1, 1940, which provides a maximum charge of 2% 
per month, computed on unpaid balances. This law applies in all provinces. 

* Rate per month on unpaid principal balances, unless otherwise indicated. Where more than one rate 


is given, the rate is a graduated rate; that is, the first rate is charged on a part of the balance up to a certain 
amount, and the second rate on the remainder. Thus, in Connecticut, the maximum charge for a month 
during which the balance is $140 is 3% of $100 plus 2% of $40, or $3.80. 

* Step rate, i.e., maximum on loan over $100 is 244% a month throughout its life, and on loan of 
$100 or less is 3% throughout. Above details and classification reflect amendments to the Missouri law 
enacted in 1939. Because of the limited area, population and market of New Hampshire, and because legal 
small loan offices are available in three adjacent states, valid generalization as to adequate rates cannot be 
deduced from the experience of New Hampshire. 
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Table I—Continued 


Name of State Relation to USLL Maximum Rate 

(Ineffective Regulation) 

Colorado Differs greatly; permits fees and extra charges 10% a year; fee of 409 of loan; 
other chgs.* 

Florida Approx. 4th dr.; material variations 3%% 

Nebraska Differs greatly; examination fee may be deducted 10% a year; fee of 49 of loan; soc 


in advance, but other charges may not. No size exam. fee on loans of $50 or less® 
limit on loans 


New Mexico Differs greatly; permits fees and extra charges 10% a year; fee of %o of loan; 
other chgs.° 
(Largely or Wholly 
Inoperative Laws) 

Alabama Resembles 4th dr. 8% a year 

Arkansas Many features of USLL; no rate provision 10% per an. (usury law) 

Dist. of Col. Inadequate law; $500 license fee 1% a month 

Delaware Inadequate law; supervision insufficient; suited to 8% discount, including fee com- 
commercial and industrial banks puted on original amount of loan 

Georgia Early dr. of USLL 14% a month 

Mississippi Crude and confused; excessive fees; those charg- 10% per an.; fees 


ing more than 20% per an. (a violation of 
law) to pay privilege tax of $2000; ineffective 


supervision 
Tennessee Resembles 4th dr.; material variations 6% a year; fee of not exceeding 
1% a month 
Texas Very crude law; no size limit; no supervision 10% per an. (usury law) 


(No special Small 
Loan Lows) Idaho, Kansas, Montana, Nevada, North Carolina, North Dakota, 
Oklahoma, South Carolina, South Dakota, Washington, Wyoming” 


*10% per annum, plus fee of 49 of amount actually loaned chargeable not more than twice in any 
calendar year, plus insurance charge, on auto loans, of $5 for each $100 or fraction thereof loaned. Special 
schedule of charges for loans of $50 or less. 

°10% per annum, plus brokerage fee of 49 of amount actually loaned, plus examination fee of soc 
on loans not exceeding $50. The fees must be prorated on loans maturing in less than six months. The 
brokerage fee may be repeated after six months if loan is renewed, extended or transferred for an additional 
six months or more. 

° Footnote 4 applies, except that on auto loans lender may charge, for his own single interest protection, 
50c for each $10 of the amount loaned, and in addition may collect for other insurance of the security. 

7 Wyoming limits the contract rate of interest to 10%, and in addition makes it a misdemeanor to 
charge more than 25% per annum on sums less than $200. 


Table II—Summary of Maximum Rates 
in States with Operative Small Loan Laws 


Maximum Rate* States 
3%% a month 5 (Ariz., Fla., La., Md., Va.) 
3%% a month on smaller balances, lower rates 3 (Hawaii, Ky., W. Va.) 
on larger 


3% a month (plus in Ohio $1 fee on loans of |= 5 (Minn., Ohio, Ore., R. I., Utah) 
$50 or less) 
3% a month on smaller balances, lower rates 10 (Conn., Ill., Ind., Ia., Mass., Me., Mich., Mo., 


on larger (plus certain fees in Ind.). N.Y. Pai) 
Mo. has step-rate 
2%% a month 1 (N. J.) 
2%% a month on smaller balances, lower rates 3 (Calif., Vt., Wis.) 
on larger 
2% a month, plus fees i (N. H.) 


10% per annum, plus 10% fee chargeable twice 3 (Colo., Neb., N. Mex.) 
a year (with other charges in Colorado 
and New Mexico) 

* See Table I for explanation of rates and details. 
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of 40,000 or more. Worse still, the omission of Section 16 of the Uniform Small Loan 
Law enables salary buyers of the worst type to operate freely.?° 

In three other states—Colorado, Nebraska, and New Mexico—the regulatory laws 
differ in essentials from the small loan laws which have proved reasonably effective 
in 25 states. In Colorado and New Mexico, loans of $50 or less may be made legally 
at extremely high rates, 

The 25 states which have done most to bring the business under control—the 
white ones on the map—are Arizona, California, Connecticut, Illinois, Indiana, Iowa, 
Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New 
Hampshire, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island, 
Utah, Vermont, Virginia, West Virginia, and Wisconsin. The right of Kentucky to 
a place in this list may be questioned on account of the flourishing high-rate automo- 
bile loan business which still goes on; and in Oregon, very high-rate offices, making 
nothing but very small loans, can and do operate legally, because the law permits a 
minimum charge of one dollar on any loan. 


This classification of the states is shown in the map, page 159. 


REsuLts oF REGULATION IN New York STATE 


Of the 25 states which have workable small loan laws, no two have quite the 
same degree of success in regulating the business. New York State, however, is per- 
haps as good an example as any other. This state has experimented with various 
types of regulation since 1895, and since 1932 has had extensive experience under the 
present Licensed Lenders Act.‘! The principal features of this Act, moreover, are 
features of the laws in those states which have done most toward providing, under 
rigid control, adequate small loan services. An additional reason for selecting this 
state as an example is that, among the 26g licensed lenders who made reports covering 
operations for the year 1938, there were lenders with very small capital and lenders 
with very large capital, and lenders in small and in large towns, and among them 
were single offices, local chains, minor national chains and major national chains. A 
final and conclusive reason for selecting New York as an example at this time is the 
fact that, in 1940, the Superintendent of Banks made a special extensive study of 
the earnings and expenses of licensed lenders in that state, a study prepared with the 
valuable assistance of Dr. Rolf Nugent, Director of the Department of Consumer 
Credit Studies, of the Russell Sage Foundation.?? 


Principal Features of the New York State Licensed Lenders Act 


The Act applies to all persons engaged in lending sums up to $300 at a rate of 
charge higher than 6° a year, except pawnbrokers and agencies chartered under 


2° See KiLcorE, 240% Loan SHark Racker (1940) and Hubachek, supra p. 124. 

11N. Y. Consor. Laws (Cahill, Supp. 1931-1935) c. 3, art. 9, §§340-365. 

12 White, Special Report of the Superintendent of Banks of the State of New York Relative to Licensed 
Lenders (1940). 
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certain other specified acts. It requires that all such lenders be bonded, and be 
licensed and supervised by the State Banking Department.. it regulates their practices 
with respect to advertising and solicitation, computation of charges, and compiling of 
records. The charges permitted are 3% a month on that part of any loan not in excess 
of $150, and 2!4% a month on the rest. The Banking Department is required to 
examine the books and records of each licensee, periodically, and to prepare a sum- 
mary of annual reports. The Superintendent of Banks may, at his discretion, issue, 
suspend, or revoke licenses and issue regulations in furtherance of the purposes of 
the act. Violators, licensed and unlicensed, are subject to both civil and criminal 
penalties. ; 

This Act differs from those which have to do with other money-lending agencies 
in the state in two respects. First, the Act not only regulates licensed lenders, but 
applies to all lenders, in sums of $300 or less, not specifically exempted. That is one 
reason why, in New York State as well as in other states, the attacks of illegal lenders 
are always directed toward the Uniform Small Loan Law. This is the law which 
hampers them: it supplements the usury laws. A second significant feature of the 
Act is that under it the responsibility of the banking department is solely the protec- 
tion of borrowers. 

Under this Act the licensed lender is required to state his charges in one clear, 
inclusive figure, as a per cent per month, on the actual, unpaid balance. The charges 
of credit unions, personal loan departments of banks, and industrial banks may be 
increased as a result of fines for delinquency, whereas the Licensed Lenders Act 
prohibits additional charges for this or for any other reason. Furthermore, other 
agencies may, to some extent, pass on to individual borrowers the costs of collecting 
defaulted loans, whereas licensed lenders may not do so. 


Reported Earnings of Licensed Lenders in New York State 


After omitting, for stated reasons, some of the reports of licensed lenders, and after 
making various changes in the reports of other lenders, with the stated object of 
bringing the figures more closely in accord with true net earnings, the Superintendent 
of Banks found that, for the year 1938, the 200 licensees included in his report had 
estimated employed assets of about $52,000,000, expenses of about $8,500,000, and net 
earnings of 11.25%. 

The used and useful assets of all lenders, however, as reported from 1932 to 1938, 
inclusive, ranged all the way from about $10,000,000 the first year to about $64,000,000 
the last year, and the rate of net earnings ranged from 8.19% the first year to 8.88% 
the last year. In the poorest year, 1933, the rate was 6.62%, and in the best year, 1937, 
the rate was 9.93%. 

According to the adjusted figures, the net earnings in 1938 were: for single offices, 
11.28%; for local chains, 9.70%; for minor national chains, 10.36%; and for major 
national chains, 11.98%. The lowest rate of net return, 4.759%, was for loans of less 
than $50, and the highest rate, 11.8794, was for loans of $150 to $175. Places of 30,000: 
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to 50,000 population had the highest rate of earnings, namely 15.079%, and New York 
City, with 10.07%, the lowest. These rates, however, based on the adjusted figures, 
are not comparable with the rates usually reported for other industries, for such rates 
are not based on similar adjustments of corporation reports. 


Reported Expenses of Licensed Lenders in New York State 


For all types of lenders—single units, local chains, minor national chains and 
major national chains—by far the largest item of expense is salaries. This item in 
1938 ranged from 4.8% of average employed assets, for major national chains, to 
7.4%, for single units. Advertising expenses ranged from 1.17% for single units to 
2.09% for local chains. An analysis of total expenses is shown in the following table: 





Per cent 
of average 
employed 

Amount assets 

IT RC ECT EEE Teer ere Cree $ 930,394 1.7781 
EES a ee ey eee 81,963 .1566 
Bad debts or reserve for bad debts....................... 847,440 1.6196 
Depreciation of furniture and equipment ............... 80,109 1531 
et ey err ree Pere e 227,724 4352 
aeetence ond Tadelity bonds .................. 000500585. 116,828 .2232 
errr re eee 177,909 3400 
I 2s ab Gk5 0h 45 699 2 oo ube sesos.45 sy 115,707 .2212 
Printing, stationery and supplies .......................5 156,667 .2995 
ey ac So ib gaia ea nee ar ae 539,077 1.0303 
rs Searls oss oS sSis Siw aKa as 585% 2,868,862 5.4829 
Supervision and administration ..................-..5+5 365,733 .6990 
Peer eT PTT Terre eee eee ee 22,356 .0428 
EE ose ova vscce S¥eree sacs ane dwn dense 340,217 6503 
0 ENE eer Orr ee Pee er rer Ee eer eT reer 881,052 1.6839 
NY OO ooh 5 odin ssiscesied sonar uve beeen. 272,916 5216 
NN eee Us TAU ehh RAGAN ssh * Vs dae sack wet 303,319 5797 
Other expenses of conducting business ................... 220,633 4217 

RS SE ee ee Ne eee eee eee: $8,548,906 16.3387 


Exactty Wuat Happens Unoer Ricip Recutation? 


Exactly what happens when a company, with adequate capital and experience, 
operates widely but only in states which rigidly regulate the business? The records 
of Household Finance Corporation of Chicago seem to answer that question as well 
as any other. Up-to-date figures as accurate and as comprehensive for all the licensed 
offices in the entire country, of which there are 4,558, are not available. Even if 
they were, averages of such diverse data would not be as meaningful for most purposes 
as records of a single, well-established corporation, which maintains offices in most of 
the states which have brought the business under reasonably stringent control.!* 


18 Data concerning incomes and occupations of borrowers, reasons for borrowing and size of loans, 
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Here, taken from publications of this corporation, are the chief items, all for 1939: 


HousEHoLp FINANCE CorPoRATION AND SUBSIDIARIES 


Deemer OF Dramcines, DERI $7, 1600... .. ike ceccecsctecccnses 279 
Bammer OF employees, March 32, 1900....... 6... cece cece sec ceceess 2,149 
6's 5 ies Nkvinn ba Unabwvadaedua sce eae’ 839,322 
I sn. 5 hve save esescusdaeasksdsscdaavewes $140,494,413 
Capitalization, March 31, 1940: 

5% Preferred Stock (Listed on N. Y. Stock Exchange)............... 18,000,000 

Common Stock (Listed on N. Y. Stock Exchange)........ ; patheak val 18,432,650 
I 3065 2 y eas Guat cones ¢ os od ENaSSSRE SES NG SSC 10,938,417 
TE OD 5.555. 65 eideins Nike nbaghdnneceedeceaseaadts - 75,963,605 


ANNUAL INCOME AND ExPENsE OF THE AVERAGE OFFICE, 1939 
Monthly % of 





Average average amount 
amount of loans out- 
Gross Income per office standing 
Small loan charges collected....................05.. $73,128 2.46 
Expenses 
Nh aes 55'4 0400 KEM NRO RS SEAR 16,091 54 
Taxes: Federal, state and local....................... 8,174 .28 
EE eee andi. <estne ste ateonbebsins 7,633 26 
PUOMNND OOe DOE GONE... wo. cece ne seceveweess 4,510 15 
ye ARN ain a ets dir £8 kindle wi aceds 2,981 10 
Legal fees, auditing and insurance................... 1,832 .06 
Printing and office supplies.....................-.4.. 1,046 .04 
Co ee eee 1,008 03 
TGMOMG GHG GERTEDR. ...... 2.2... ccc ee ceeewoes 953 03 
rer terres 683 .02 
Ss 65s.) Gin esau veaaesntenenen' 574 02 
Consumer education literature...................... 524 02 
Depreciation, maintenance, and rental of 
machines and equipment....... SERIES Pee 486 02 
Credit exchange and association dues................ 421 OI 
TES LES eee Ee TE EET, are 716 .02 
I soi te exams ls sea tan dkacuvetkas $47,632 1.60 
Net earnings (Before interest charges).................. $25,496 


(Equivalent to return of 9.39% a year on employed assets of $271,462.) 
Wuy Do Tuey Borrow? 


Number of Per cent 
Principal Use of Money loans of total 
Medical, dental, and hospital bills....................... 130,707 15.58 
To consolidate overdue bills... 2.2.2... . 6c cece cece eee 88,901 10.59 
cc OE EET eee ee ea tere eee Terese er 88,577 10.56 


covering other companies, for earlier years, are given in YOUNG AND AssocIATEs, PERSONAL FINANCE Com- 
PANIES AND THEIR CREDIT Practices (Nat'l Bur. Econ. Res., 1940) c. 2. Data in this volume furnished 
by American Investment Company, of Illinois, and Beneficial Industrial Loan Corporation provide a rough 
means of estimating to what extent the data given for operations of Household Finance Corporation are 
typical of the business of the largest corporations. See, also, NEIFELD, PeRsonaL Finance CoMEs oF AGE 
(1939) c. 15. The latest figures in these two volumes, however, are for 1937. 
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RPE ETO TS Peer iy Tr rer ert Creek ree 60,934 7.26 
| MEST UTET LTT ee eee eT ce 55,835 6.65 
OS Pr pe ee Perr er Te Perey Trees 53,475 6.37 
ED 65s Kaba bb5 064s bean tn sesenabs NebEG es 48,270 5-75 
Oy SS Perr ets Terre eee eer Ter rary’ 43,327 5.16 
EET COT TCE ETT ELT TEE E ETT ET ETE 41,313 4.92 
SEE SG acd poncnsepessscbnesesescdousvasesedosssse 40,347 4.81 
REDE PES teen Ty PEE Ee eee EER EEE Terre 37,417 4.46 
Real estate mortgage and interest ...............0.00005. 30,745 3.66 
EE I ans 506s ob dade Vou beak padeeteadeedts 29,780 3-55 
Tas iy by 53 o0.cb 49s beau s veo e bs aA AEs 22,775 2.71 
Ey ear so) oon Sh $4 8 HOS A RSA RS BROS 18,989 2.26 
ND 5.55 5:05 n keane Maas baa eb pee nae ad tases 16,550 1.97 
aE a eas Pg 15,529 1.85 
TSS pep eS Pee eo tern ee mrt ree 9,034 1.08 
ES OES ey Teer er ee Serre Tee 5,904 .70 
APE se reer eee ree Pe Te Tee eT Ter Te ere 913 II 

i Ws od he ENCES ax bo sad dINGS 3 ETS UEES 839,322 100.00 


In this table, all loans are classified under the heading describing the use to which the 
larger part of the loan was applied. Where several bills were paid and no major purpose 
appeared, the loan is classified under the heading, “To consolidate overdue bills.” 


How Mucu Do tue Borrowers Earn Per Montu? 








Income per month Number of loans Per cent of total 
EE Ebi ak es5i 5 o2teaee sss tuek sheer esereieesees 96,811 11.53 
SRE Smee rere rt he errr rere ree ere 99,615 11.87 
ESR esd Os Paci 5s ae Lege uSed Sea aw RR 224,499 26.75 
$ro1-$150 ..... NGOS Ry Seen er Per eee roe eee 293,107 34.92 
RS tS Es ba o's a OS See hk ven eas ¥ead 119,853 14.28 
I, EEN ore te ree hor ere ee 5437 65 
eh GSCI T ay ka haa es COAT RERAAOUDENEHAS ES 839,322 100.00 


Per cent 

Manufacturing of total 
RR ey ee eee ee eer ee ree Pe ere eee rere eT OL: 5.76 
CN oo 3552 G ses o ess bas Leb Nas D¥aNewer stant eaeheees 5.53 
Ra LG hs 5 SRDS AAA 8s WRK VAN ASUS Kae aa Aes bee Se SS 5-43 
OTT C T TPCT VETTEL CPE OLT ERECT TE TET CETTE Ee 4-40 
ee CRON G Sea ehesin wt a544k ban sh do 8040 0150's 0G RES RRR 3.82 
ES PCT ET See aE eT Pee ee ee ee ere 3-40 
ere err eer rrr rer er 2.36 
oe 61 Ge 5 9.59 54d 8 GS ea eee ee OG besa He PETER ON 13.08 
eee eee eee 11.51 
eal ad es TeV is LEA eR TOG FTIR CA READ OLAS SA RH EMER E SANS OD SE 14.79 
Ee ears Sere re eer er ee eee he iene Te 10.28 
NNR, fehl aickwhe's 6 aeN REA WN SAK Se dW aah NERD bess awegiNe eds 9-31 
Pee re ea Tr YE CTLETLECET LS re Teer eee 5.56 





a 
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IPM Peer ee eer ar reer ens Oar, Pr or ve Wane 2.04 
EEN ee eer eee Pe rere erat rey eee ere hrs e 1.05 
NOTICE DUINCMTERETRO oo sls 555 SIE dis Sala ek eee PEs Sneath bold Baile Oe SEs eee 1.68 

RIOR Se erst rer ste Ws are, cepa et aias Sc te ete ha, a lt 100.00 


Tue AVERAGE FINANCE OFFICE IN 1939 


inet a Soe 5io ake sk shoe Sh bebo 6 a54 SN Yb EEo RS OO’ $271,462 
ree eer eee 247,637 
Ratio of employed assets to amount of loans outstanding..................... 110% 
Average number of loans outstanding. .................ccccccccccsccscccees 2013 
Average size of loan balances outstanding. ..................cccceccsceevess $123.01 
Average rate collected per month as % of loans outstanding............. ore 2.46% 
Average rate collected per month as % of employed assets................... 2.24% 


The average size of loan balances is somewhat higher, and the average rate collected 
somewhat lower, than for licensees as a whole. 


S1zEs AND LiFE oF LoaNs IN 1939 





Number 
per 
Per cent Branch 
Size of loan Number of total Office 
| Rey errr 79,826 9.51 321 
Ts trav cv et wiles bhaa SE ECRs 204,883 24.41 824 
EN cre nrrmrery oo race 164,220 19.57 661 
NE 6 rn Ss eat Pee saees 139,444 16.61 561 
rere terre rrr rer ee 66,128 7.88 266 
EE rere rere ae 177,460 21.14 714 
Teer ey rr rs 4s 7,361 88 30 
MN oi da ees eek ease 839,322 100.00 3377 
Average life of loans repaid without renewal or borrowing of 
a ETE LTS POLERES ETL TE eT Eee Eee 15.70 months 
Average life of indebtedness of all borrowers, including those who 
renewed or obtained additional money........................0005: 26.57 months 


Wuart Per Cent oF INcoME Is Requtrep To Repay AVERAGE LoANs? 


Based on actual contract terms of loans currently made in March, 1940, 7.51 per 
cent of the average monthly income of the borrowers was required to pay the average 
loan. The average loan made was the same as the average monthly income, namely 
$165. The average monthly payment required, including principal and interest, was 
$12.37. Thus, the average borrower had 92.49 per cent of his income available for 
purposes other than payments on his loan.'5 

** Includes necessary non-earning assets such as cash on hand, investment in office equipment, prepaid 


expenses, etc., in addition to funds actually out on loan. In 1939 employed assets averaged $1.10 for every 


$1 of loan balance outstanding. 
© For per cent of income required to repay loans made by the Detroit offices of the same Corporation, 


for the first quarter of 1936, classified by sizes of loans and by incomes of borrowers, see YOUNG AND 
ASSOCIATES, Op. cit. supra note 13, at 48. 
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Wuart Security Is TAKEN For Loans oF PERSONAL FINANCE CoMPANIES? 


The majority of loans of most of the licensed personal finance companies are 
character loans. There is no adequate tangible security. To be sure, it has long been 
the custom of licensed lenders to make loans on chattel mortgages on household 
goods, but such mortgages are of scarcely any worth as tangible security. They have 
been taken mainly for their moral effect on the borrower. Even when chattel mort- 
gages are taken, in not one case out of a thousand is the furniture actually seized. To 
an increasing extent, loans are made on unsecured notes. In 11 important states in 
1937, the loans made by personal finance companies, secured by endorsed and co- 
maker notes and wage assignments, all three classes combined, averaged less than 
11% of the business.?® 


Wuart Is THE Rate oF EARNINGS OF PERSONAL FINANCE CoMPANIES? 


In 1938 the net earnings ratios in 18 of the best-regulated states were as shown in 
the following table. These ratios are taken from the annual reports of the state 
supervisory departments. In each case the figure is the annual net earnings on 
employed assets, before deducting interest paid on borrowed capital. 


EE  Pvcknesordes cede *6.92% SS ere 8.60 
Ree oe er ere 8.86 | eee 8.88 
EE. £504 4's po Mab hed ceed 8.94 SESS ae reer ra 7.32 
OS ae ee eee 9-75 TESS ra reer eee ee 7.90 
EE S65 ess Lek das sone 34:3 7.94 0 eres 6.10 
ESE ere ee 7.77 I oo 5s 5 A oss ei 5-97 
EE 5 oicG viewes why ee *7.30 ES eer 8.85 
SD 5 555s cutee ka kak axes 8.85 SO UO 5s pki oss vs dees 10.72 
RI 6 Sckiciy ts Saas aiv acd ay 6.81 WEE, Scat inne nc ie swiss 8.55 


* Year ended September 30, 1938. 
** Year ended June 30, 1938. 


The net income of personal finance companies, 1929-36, as a per cent of average 
employed assets, varied from 11.7% in 1929 to 9.0% in 1936. The lowest net income, 
6.7%, was in the year 1933.17 


Wuat Maximum Rares REsutt IN THE Most EFFECTIVE REGULATION 218 


The costs of providing small loans rise rapidly as such services are rendered to a 
larger proportion of the population; and a considerably larger proportion is being 
served now than was served five years ago. Moreover, the smaller the loan and the 
greater the risk, the higher must be the charge per dollar of credit granted. Com- 
mercial bank rates for business loans cover the costs only on preferred risks. Next in 
the scale of risks are the loans of industrial banks, Morris Plan banks and personal 
loan departments of commercial banks, which are made on the security of notes en- 


26 See table in Pollak Foundation Pamphlet No. 40, supra note 5, p. 18. 

*7 YounG AND ASSOCIATES, op. cif. supra note 13, at 113. Data for 1929-33 are based on RoBINSON AND 
NucEnT, REGULATION OF THE SMALL Loan Business (Russell Sage Foundation, 1935). See also Nugent, 
Earnings of Small Loan Licensees, 1929-33 (1935) 13 Harv. Bus. Rev. 249. See also, NEIFELD, op. cit. 
supra note 13, Cc. 31. 

*® This question is fully and soundly discussed in Rosinson AND NUGENT, op. cit. supra note 17, Cc. 12. 
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dorsed by responsible co-makers. Also in the preferred class as to risk are pledge 
loans of remedial loan associations and some loans of credit unions. All such loans, 
serviceable as they are, are available only to the small proportion of men and women 
who can meet the requirements. Wherever the laws do not permit licensed companies 
to charge sufficiently high rates on unsecured loans, the loan sharks step in and 
provide such loans in total disregard of the law. 

The ideal from the standpoint of social welfare is complete loan service, either on 
a business basis or on a credit union basis, for every self-supporting family that 
needs it; and those who seek the smallest loans—the loans which cost the lender the 
most per dollar—often are in the direst need of help. 

Where shall the line be drawn? The costs of making a loan of Sein may justify a 
rate of 10% a month or higher; but is it socially beneficial to legalize loans at that 
rate? Each legislature must decide, bearing in mind the fact that rates determine the 
extent to which credit is granted. Too high a rate permits and encourages overlend- 
ing. Too low a rate denies help to many who would be benefited by it. Several well- 
regulated states experimented with maximum rates which proved too low: rates of 
2% per month and even lower. Nearly all these states subsequently raised their rates 
to workable levels and are now among the white states on our map. 

The most that can be said here is that rates should be high enough to attract a 
sufficient number of licensed offices with sufficient capital to keep out the loan sharks. 
What rates are likely to accomplish this purpose should be determined on the basis 
of thorough, impartial studies in each state and records which the licensees should 
be required to file with the State Banking Department; and the whole matter should 
be reviewed, from time to time, to determine whether changed conditions warrant 
changes in the maximum permitted rates. 


How Errective Is Competition UNpER State REGULATION? 


Attempts to bring the small loan business under state control by means of the 
Uniform Small Loan Law have met vigorous opposition from some local companies, 
on the ground that the law would attract national companies with large capital, and 
that these companies would put the local lenders out of business. It has been said, 
further, that these well-financed companies would raise the cost of credit to consumers 
because, following well-known examples, they would first reduce rates to unprofitable 
levels, in order to kill off competition, and then, when they had the field to them- 
selves, they would raise the rates. In several states, Alabama for example, these argu- 
ments are used today in successful attempts to prevent passage of regulatory acts. 

In this connection, the experience of Massachusetts, one of the states which has 
had long experience with rigid regulation, is illuminating. In October, 1940, operat- 
ing under the Small Loan Law, were 85 local, independent companies and 3 national 
companies; and these independent companies made loans in twelve months of about 
$12,000,000. Evidently, competition from outside the state did not prevent the home- 
grown plants from taking root. In the rest of the country as well the small companies 
have held their own. This is evident from the fact that, in 1936, there were 1066 











170 Law anp ConTEMPORARY PRroBLEMs 


offices belonging to 39 companies, including all of those which had five or more 
memberships in the American Association of Personal Finance Companies; yet 
there were about twice as many offices belonging to other companies.® 

The objection that large national companies increase the costs of loans to con- 
sumers is not supported by the facts. In Massachusetts, for example, the maximum 
rate which was first permitted under the law was 3% per month, but reductions have 
been made until now the permitted rate on unsecured loan balances in excess of $150 
is 244% per month, and the rates on secured notes are 2% for some and 1% for others. 
The actual average charges are lower still, partly because a large number of offices 
which are owned by outside capital, and directed from outside the state, do not charge 
rates as high as the law permits. 

The small loan business, however, is a case of imperfect competition. Not all 
borrowers take advantage of the lowest rate available to them, because they buy much 
more than the use of money. In choosing a lender, they are influenced by custom, 
friendship, convenience of location, privacy, speed, advice of friends, advertising, 
expectation of leniency when and if needed, and other non-price factors.?° 


To Wuat Extent Are CoMMERCIAL BaNKs ENTERING THE FIELD? 


The recent rapid growth of personal finance departments of commercial -banks 
(see Chart I) suggests the question to what extent the banks will take over the busi- 
ness of personal finance companies. It appears that commercial banks now have and 
will continue to have a clientele all their own. This is apparent from the size of their 
loans, the distribution of their borrowers among vocations and among income classes, 
from other factors in the costs and risks of doing their present part of the consumer 
business, and from the comparatively low rates which, in consequence, the banks 
are able to offer to the applicants whose business they accept. 


Commercial banks deal with borrowers in relatively high income groups, chiefly 
in the $2,000-$2,500 group, as compared with the $1,500-$2,000 group which shows 
the highest frequency for personal finance company borrowers.*1 The records of the 
three largest companies—American Investment Company, Beneficial Industrial Loan 
Corporation and Household Finance Corporation—which make about half the dollar 
volume of loans made by licensed companies, seem to show that three fourths of all 
loans made by these companies are to borrowers in the $1,000-$2,500 income class. 

To a large extent, also, commercial banks and personal finance companies serve 
different occupational groups. The occupational distribution of borrowers of personal 
finance companies is about the same as that of the entire working population: in both 
cases 52% are wage earners. Furthermore, clerical workers are about 25°% of the 
population and about 25% of personal finance company borrowers. Only a small 


2° NEIFELD, op. cit. supra note 13, Cc. 12. 

*° See Yntema, The Market for Consumer Credit: a Case in Imperfect Competition (March, 1938) 196 
ANNALS 79. 

#1 See, CHAPMAN AND AssociaTES, COMMERCIAL BANKS AND CONSUMER INSTALMENT CREDIT (Nat'l Bur. 
Econ. Res., 1940) 64-68. j 
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proportion of low income families are in the occupational groups which are served 
by the banks.?? 

There are also important differences in the sizes of loans. The personal finance 
companies are the chief enemies of high-rate illegal lenders partly because they make 
more loans of less than $100 than any other legal agency. Most of the borrowers of 
such small sums give no promise of profitable business to the banks, even though a 
majority of the banks make charges which, figured on declining balances—that is to 
say, on the money of which the borrowers actually have the use—amount to from 12°/, 
to 17% per year. The banks cannot, at these rates, cover expenses on the class of 
small loans which is a large part of the business of personal finance companies. 

Recently, commercial banks and other consumer credit agencies, notably industrial 
banks and personal finance companies, have stiffened competition with sales finance 
companies. These agencies, reaching the instalment buyer directly and providing 
him with cash, have left the dealer completely out in an increasing volume of credit 
transactions.?° 

How Successrut Is tHe Besr REGULATION? 


In some of the 25 states which have satisfactory, laws, enforcement is more 
effective than in others, and in all these states the degree of success varies from year 
to year. The small loan law does not enforce itself. From a majority of these 25 states, 
however, the high-rate lenders have all but vanished. “By this statute,” says the Chief 
of the Consumer Credit Division of Pennsylvania, “the so-called ‘loan sharks’ have 
been eliminated.” The Supervisor of Loan Agencies of Massachusetts makes the 
same report: “We have found no difficulty,” he says, “in keeping licensees to a full 
observance of the law and the rules and regulations promulgated thereunder.” The 
head of the Division of Small Loans in Indiana says: “The loan sharks have been 
eliminated; the licensees observe the law; they serve the small borrowers adequately; 
and social agencies approve the legislation.” The Commissioner of Finance of Mis- 
souri, in a report to the Governor in 1940, says: “The licensees as a whole manifest 
a splendid spirit of cooperation with this Department in the observance and adminis- 
tration of the law.” A Citizens’ Committee in Wisconsin, reporting outcome of a 
state-wide poll of customers of small loan companies, said that 93.2% of the 13,487 
borrowers who voted were against the proposed repeal of the small loan act. The 
Department of Banking of Iowa says: “Iowa has had a small loan law since 1921, 
and during that period of years we have not had any trouble with the loan sharks. 
... We have not had a single complaint registered by a borrower in more than two 
years.” By way of contrast, we may note, in passing, the attitude of borrowers in a 
state which has no regulation. In Texas, in ten weeks of 1938, an anti-usury com- 
mittee received 2554 complaints from borrowers in a single city, the average rate 
charged in the first 1000 cases having been 271%/.*4 


22 See charts of income groups in Consumer Incomes in the United States (Nat'l Resources Committee, 
1938). *8 PLUMMER AND YOUNG, Op. cit. supra note 4, at 285-288. 

** The Dallas Loan Shark Fight (Better Business Bureau of Dallas, 1939) 15-17. See, also, Foster, 
Loan Sharks and Their Victims, Pamphlet No. 39 (Public Affairs Committee, 1940) 7. Quotations in this 
paragraph, not identified, are from letters to the Pollak Foundation, October, 1940. 
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However, even in states which have the best of laws, complaints are heard from 
time to time. As illegal lenders are driven out of one state after another, they seek 
communities in which they can devise new methods of evading the law, or at least 
of avoiding detection. In New York State recently, Prosecuting Attorney Thomas 
Dewey found it necessary to take vigorous action against a number of bold and 
powerful outlaw lenders. The most important point to notice, in this connection, is 
that even such an able and determined prosecutor could have accomplished little had 
not most of the small loan business in the state been successfully regulated, and had 
there not been a law covering all lenders of small sums, not otherwise regulated.?® 


Tue Future oF REecuLation 

For the immediate future the chief objective in regulating the personal finance 
business should be to bring the backward states up to the standards of the leaders. 
Between the worst and the best, the range is now almost as wide as between black 
and white: the shades on the map represent the varied conditions without much 
exaggeration. 

What to do about it is clear enough. The most effective measures are well known. 
Eventually they bring results, even though progress is always retarded by those 
money-lenders and others who oppose regulation. By means of these measures, for 
more than a generation the loan sharks have been driven out of one stronghold 
after another, and rarely have they regained any lost ground. Recently, they lost 
Minnesota and California; before long they will lose Texas, Washington, and 
Florida; few lucrative regions will be left. 

To help the good work along, the licensed lenders can do even more than they 
have done in the past. They can strengthen their national association and bring more 
pressure to bear on the minority of recalcitrant members—the kind that bring dis- 
credit to every trade association. The licensed lenders in every well-regulated state 
can maintain even more effective state associations than they now have, for the 
purpose of lifting the business to the high level of their adopted codes of ethics; 
for the further purpose of telling the people all there is to know about the present 
status of a business with a bad past, concerning which so much is now believed which 
is not so. The cause of rigorous and wise regulation can gain even more effective aid 
from better business bureaus, legal aid societies, university departments of economics 
and of sociology, and social workers generally; for these agencies, once fully informed, 
are always on the right side. For them to support the best small loan laws and 
oppose all others is directly in line of duty. In the past, the licensed lenders— 
sometimes from necessity, no doubt—have had too much of this work to do. Still 
further to consolidate their gains and discourage unwise legislation, the licensed 
lenders, collectively, can do more than they have yet done toward increasing the 
number of loans in the smaller brackets, and toward decreasing the kind of advertis- 
ing which creates ill-will toward their business. All these measures are as good for 
the borrowers and for the public as they are for the lenders. 


*° This applies only to effectiveness of regulation under the Uniform Small Loan Law. Several states 
which control lenders who are licensed under this law have other laws under which anti-social lending is 
widely carried on. See Hubachek supra p. 127. 
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LEGISLATIVE TACTICS OF UNREGULATED 
LENDERS 


Joun Kitcore* 


State legislative lobbies of unregulated lenders resort to tactics generally identical 
with those of a modern dictatorship waging a propaganda campaign against a 
neutral state selected for invasion. In each case efforts are made to confuse, to divert 

attention, to “soften up” the opposition and, to secure the assistance of agents within 
the victimized ranks. 

Like Soviet Russia, nominating Finland as an aggressor, or like Nazi Germany, 
pretending fear of invasion from Poland, lobbies for unregulated lenders open a 
publicity campaign against licensed small loan companies in advance of a state 
legislative session at which an attempt to tighten the small loan laws is expected. 
With the aid of “scandal sheets” and sometimes with the aid of standard, newspapers, 
the lobbyists inspire attacks upon licensed small loan companies as “loan sharks,” 
“legalized racketeers,” and “42 percenters”—where that annual charge is allowed by 
law. This method of attack is carried on throughout the session by speakers before 
legislative committees, through newspaper advertisements and on the floors by mem- 
bers of legislative houses. Lobbyists and members of the legislature who have been 
won over to the side of the unlicensed lenders impugn the motives of legislators, 
editors, or bar association committeemen, who work against them, using the phrase 
“tools of the loan sharks,” and similar epithets. When all else has failed, the last 
resort is to parliamentary delaying tactics, including the filibuster. 

The purpose of such a campaign is manifold. The lobby hopes to attain one or 
more of these objects: to confuse the public and uninformed legislators; to discredit 
and embarrass disinterested crusaders against the racket; to prevent passage of the 
complete Uniform Small Loan Law or of an amendment to enlarge the scope of the 
existing law to cover salary buying or other lending dodges; to repeal the entire 
Uniform Law, if such a statute is on the books, as a method of eliminating competi- 
tion from licensed lenders, or as a confusing counter-attack; to lower the rate licensed 
lenders are allowed to charge borrowers so that they can no longer do business and 
so that revenue of supervisory officials from license fees shall be inadequate to finance 


* Managing editor, The Daily Democrat, Tallahassee, Florida. Newspaper writer in Georgia, North 
Carolina and Florida, since 1921; editorial writer and political commentator on Florida newspapers, since 
1925. Commissioned by Governor in 1940 as Director of Information, Education and Morale on Florida 
Defense Council. Conducted editorial campaign for regulation of unlicensed lenders during Florida legis- 
lative session 1939. Author, How a Few Froripa LecisLators SAVED THE 240% Loan SHARK RACKET OF 
THE SALARY Buyers (1940). 
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investigation of lending practices; to maintain the status quo if legislation favorable 
to unlicensed lenders appears to be doomed or if legislation unfavorable to them 
appears to be nearing passage. 

Lobbies organized to save unlicensed lenders from regulation are employed and 
financed by one or more of the half-dozen or so large interstate syndicates of high- 
rate lenders. Policies of the several syndicates are surprisingly uniform in lending 
practices, as well as in lobbying tactics, which gives rise to the suspicion that they 
are organized into a trade association. Characteristics are: that the interest charge is 
uniformly 20% per month or 240% per year, that the lending practice is usually 
salary buying limited to camouflaged loans of from $5 to $50, that the legislative 
campaign in one state is practically a carbon copy of the campaign in another state, 
in which a supposedly rival syndicate is in control. Illegal or unlicensed lenders who 
charge greater than 240% a year—some more than 1,000% a year—are free lances who 
ride as stowaways with the big operators and who maintain no lobbies. The big 
syndicates, in fact, have been known to inspire local “Anti-Loan Shark” campaigns, i 
closing their own doors during the excitement and reopening them as soon as the 
little chiselers, who conform to no standard rules, have been frightened away or 
locked up. 

Syndicates, which finance lobbies, operate lending agencies that are illegal or 
within the law according to the status of small loan legislation and of court decisions 
in each state. The salary buying dodge, favorite with the syndicates, is not clearly 
illegal in states which have not adopted the Uniform Small Loan Law or in states 
which have adopted a small loan law without a section including salary buying as 
lending (Section 16 of the Uniform Law). In those states where court decisions hold 
that salary buying is not lending unless so defined by law, the syndicates can operate 
offices with little fear of prosecution or of regulation by state agencies. Advancing 
without investigation sums as small as $5, in the hope usually of building up to a 
much larger sum, the salary buyers enjoy a virtual monopoly of lending in the lower 
brackets and to the more ignorant classes of borrowers, and overlap in competition 
with licensed lenders usually on loans of from $20—the customary minimum licensed 
loan—to $50. 

A defective small loan law on the books enables the unlicensed lenders to diversify 
their legislative and propaganda campaigns with inspired attacks and smokescreens. 
The licensed small loan companies are blamed for all tragedies which have occurred 
to borrowers from all licensed and unlicensed lenders. Lurid stories are told and 
printed to illustrate what is claimed to be the result of permitting “legalized loan 
sharks” to operate—a favorite used in more than one state is the story of the suicide 
of a victim of a “legalized loan shark,” presented through scare headlines in a co- 
operating scandal sheet newspaper. Many bills to amend the small loan law are 
introduced and advocated in committee and on the floor. Everything is done to 
confuse and to becloud the issue and to screen the position of the 240% lenders except 
to take a defensive position. Unlicensed lenders seldom try to defend high-rate prac- 
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tices of any type but their lobbyists, when pressed, pretend to be impartially opposed 
to “both types of loan shark activities.” They pretend therefore to be in favor of 
legislation to put all lenders under regulation and to reduce the small loan rate, 
assertedly in the interest of borrowers, but actually to a level which, in practice, is 
too low to maintain licensed loan offices, and therefore to the point where state 
regulation will fail for want of license revenue and borrowers without bank security 
will be at the mercy of unlicensed lenders. 

While experience in certain other states is to the contrary, in Florida and some 
other states licensed lending companies exert little or no effective effort towards 
enlarging small loan legislation to cover unlicensed loan agencies. Legislative activi- 
ties of licensed lenders are limited usually to a defense of the Uniform Small Loan 
Law and to maintenance of the status quo if the law on the books provides reasonable 
regulations and a rate section liberal enough to permit them to operate, even though 
a salary buying section may be absent. 

Reasons for this limited activity are apparent. Licensed lenders have no competi- 
tion from unlicensed lenders in the loan brackets which are profitable at legal small 
loan interest and little competition in the borrowing classes they find desirable. They 
fear the harmful effects of legislative “smear campaigns” upon their uphill fight 
to establish licensed lending in public esteem. They fear adverse effects which may 
be so serious as to put them out of business in the state if amendments, offered and 
advocated at the behest of lobbyists for the unlicensed lenders, should be adopted. 
They are disinclined to levy upon themselves—out of net earnings of 8 to 12% 
annually—assessments for lobbying funds which would be required to compete on 
equal terms with the expensively outfitted lobbies of the unlicensed lenders—financed 
out of gross income that may be as much as four times the capital invested. And they 
are handicapped by the opposition in state association conventions of licensed lenders 
who act as the Quislings of the 240 percenters. Many bona fide licensed lenders, 
therefore, argue that they and the state association should let well enough alone since 
they can do business under the law, as it is, and since they may be forced out of 
business if they should organize an expensive legislative fight with the unlicensed 
lenders and lose it. Most licensed lenders, however, cooperate with legal aid societies 
and others to improve loan laws and practices. 

Licensed lenders, under such established. policies, customarily are represented at 
legislatures by their retained attorney, who may have one or two assistants, and by 
one or two regularly employed observers sent to the scene to report activities to a 
large national company in the small loan field. 

Unlicensed lenders build up a typical lobby around the figure of a veteran of 
politics and lobbying who is invariably an old resident of the state with a wide and 
useful acquaintance. The lobby is enlarged to at least a dozen by the employment 
of experienced lieutenants, contact men, and watchers. Members always include the 
most successful professional lobbyists, who have built reputations for proficiency at 
several consecutive sessions, representing often several interests at once for fees on 
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a sliding scale based on the financial standing of the backers of bills and on the 
relative difficulty of assignments. The lobby also may contain one or more news- 
papermen on the fringe of respectability and, perhaps, one or more women with 
legislative contacts, whose job it is to listen and report. 

Newspapers and legislators, friendly to unlicensed lenders, open up a barrage of 
criticism against attorneys or representatives of licensed lenders, nominating them 
“a large and vicious lobby of the legalized loan sharks,” thus diverting attention 
from the larger professional lobby of the unlicensed lenders. This may serve the 
additional purpose of intimidating the representatives of the licensed lenders and of 
encouraging them to maintain silence and to avoid activities that might tread upon 
the toes of the 240 percenters. 

As a result of this situation, an effective campaign against unlicensed lenders 
must be organized and financed by disinterested individuals or associations. In 
Florida, a group of young legislators—one of whom, Senator Spessard L. Holland, 
subsequently has been elected governor of the state—led the fight with little assistance 
except from The Daily Democrat, a capital newspaper. In Missouri, a committee 
coordinating efforts of labor unions and the bar associations of state and cities, spear- 
headed the drive against loan racketeering. In both cases, lobbyists and their legis- 
lative friends impugned the motives and cast slurs upon the honesty of the anti- 
racketeer forces. ; 

The Missouri campaign against unlicensed lenders was. conducted with greater 
success than was the Florida campaign by reason of the superior organization behind 
the former. The prestige of the unions and bar associations which supported the Mis- 
souri campaign, with members on the legislative committee, added much weight to 
the cause. Additional help was forthcoming from the organizations as they carried on 
their activities throughout the state during the legislative session, thus placing pressure 
upon legislators who may have been weakening. The Florida campaign was rendered 
impotent through the lack of an organized committee at the session, the lack of 
organization work in the counties of the state, and the lack of even one man outside 
or within the legislative membership devoting full time or even half time to the 
activities against unlicensed lenders. 

A weakness of both organizations was the relative youth and inexperience of 
most of those who were combating at the sessions the activities of the large, full-time 
lobbies of the unlicensed lenders. The youthful complexion of forces gathered to 
combat unlicensed lending is doubtless due, on the one hand, to the willingness of 
young attorneys and others to win their spurs in thankless and even somewhat 
dangerous undertakings, or to their undimmed enthusiasm and idealism; and on 
the other, to the unwillingness of seasoned attorneys and veteran businessmen, with 
profitable practices or businesses, and with many demands upon their time, to under- 
take a public service which calls for self-sacrifice and invites public abuse without 


* Gisler, What Bar Associations Did in Missouri to Combat the Loan Shark Evil, PRoGRAM AND PAPERS 
(Conference Personal Finance Law, 1939) 36. 
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even the compensation of financial reward. Capable, experienced men participated 
in the fight against loan racketeering, but legislators—in Florida, at least—were 
forced to divide their time and their energies among several important and exacting 
duties, and not one was able to keep a close watch upon the lobbyists in order to be 
able to anticipate their moves. 

A near-perfect organization to combat a lobby for unlicensed lenders would in- 
clude enthusiastic young attorneys but would be headed by a fearless, seasoned, hard- 
hitting criminal lawyer or retired legislative veteran—say, a man like the late Clarence 
Darrow—with no other pressing duties and with a consuming desire to cap his career 
with a great, unselfish act in the public service. Such a legislative conimittee might 
consist of no more than six men, one of whom should be a veteran political reporter 
backed by a courageous, independent daily newspaper of wide circulation. The 
legislative committee should represent and should have the active support in the 
several counties of bar associations, labor unions, business and credit associations, 
civic clubs and women’s organizations. Before the opening of a legislative session 
and during the legislative battle there should be a relentless campaign of education 
and publicity throughout the state with special attention to members of the legis- 
lature. As Mr. Gisler has pointed out in his article in this symposium the strongest 
weapon of enemies of loan racketeering is factual data, since experience shows that 
honest men are easily convinced when they have had the purpose and meaning of 
the Uniform Small Loan Law explained to them in a way they can understand. 
Adequate publicity and education, therefore, narrow the opposition to those who 
have been trapped into pledges of support and to the dishonest—a minority in all 
instances. Time would be the only other vital factor in the success of a campaign 
so organized. Sufficient pressure must be applied early in a legislative session to 
bring the issue to a final conclusion or friends of the “high raters” in the legislative 
houses will delay action until too late and will filibuster at the end of the session, if 
necessary. 

It is necessary that a legislative committee, organized for such a purpose, under- 
stand fully that a fight against unlicensed lenders is difficult, exacting, and fraught 
with peril. No one who shrinks from criticism or who is unwilling to swap verbal 
punches with ruthless and clever men should undertake the task. No holds are 
barred and no quarter is given or asked in the course of such a fight but the weapons 
are never more lethal than the printed or spoken word. Unlicensed high-rate lenders 
who support lobbies are ruthless in many respects but they are not gangsters—the 
same caution which leads them to limit their gouging interest to 240% a year, while 
the “small fry” charge 1,000% or more, inclines them against strong-arm tactics. 

The chief danger to the success of a campaign against unlicensed lenders lies in 
the overconfidence of proponents—particularly men advocating remedial legislation 
who have had some experience in guiding bills through legislative bodies. Such men 
recall the relative ease with which legislative action was secured on less meritorious 
bills and assume that there will be no difficulty in securing passage of the complete 
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Uniform Small Loan Law. In South Carolina in 1940, for example, support at the 
hearings for an adequate small loan law was given on behalf of such groups as the 
Cotton Manufacturers Association, the American Federation of Labor, the bar asso- 
ciations, and the associated women’s clubs. One might have been justified in assum- 
ing quick passage of a bill with such backing, but it failed as have all other attempts 
in South Carolina. Veterans of other anti-loan shark campaigns may argue for hours 
without convincing the proponents that such campaigns often fail for mysterious 
reasons and that what seems, on its face, to be so easy, actually is one of the most 
difficult of all legislative assignments. Often the lobbyists for unlicensed lenders play 
dead so as to encourage the notion that there is no difficulty in store for the measure. 
These tactics reassure the proponents through several disappointing but apparently 
unavoidable delays. 

When strong pressure is applied, the lobbyists come out of hiding far enough to 
scotch the legislation and when the “heat is turned on” they go into full action. 
Many strange things begin to happen. Committee members expected at hearings 
are inexplicably missing so that quorums are not obtained. Expected action is de- 
ferred or talked past adjournment time. The bill is pigeon-holed in committee or 
sent back to committee from the floor. Other measures in which many members are 
keenly interested are set ahead of the remedial measure on calendars. When the 
remedial bill is about to be reached on the calendar, unexpectedly long debate occurs 
on other measures. Trades are made undercover with ardent proponents of other 
bills to secure further postponement of action on the remedial measure. Political sup- 
port in future elections is offered for deferment or for votes against the remedial bill. 
These and many other things plague the days of legislative committeemen working 
to control the loan rackets, and contribute to their sleepless nights. Alert, tireless 
watchfulness and energetic, competent effort day after day, are called for if success 
is to be expected. 

A brief review of the legislative tactics of the Florida lobby for unlicensed lenders 
—typical of such tactics elsewhere—will provide a specific example of the type of 
campaign that may be expected anywhere, although new devices may be invented 
or modifications adopted as occasions require to protect 240% lending syndicates. 
From the opening of Florida’s 1939 legislative session, desks of members were circu- 
lated with free copies of a daily newspaper and of a weekly tabloid published 
elsewhere. These newspapers contained editorial and political column attacks upon 
the licensed lending companies and such items as the headlined suicide of the sup- 
posed victim of a legalized loan shark, with the inference that he had taken his 
life to escape the toils of a licensed lender. Editorial attacks were diversified and 
designed to appeal to prejudices. Records in the Florida comptroller’s office show that 
chain lending companies have 7 of the state’s 77 licensed: loan outlets, but these out- 
of-state chains were made the targets of attacks so worded that the reader was led 
to believe that licensed lending in Florida was carried on exclusively by outsiders, 
waxing rich in northern cities. Appeals, on behalf of the “Florida Crackers,” were 
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made to stir up prejudice against officials of chain lending firms who receive large 
salaries, and—verbally—against Jews. This last appeal is particularly strange in view 
of well authenticated information that members of this race do not control the large 
lending chains that were under attack.? The criticism was phrased in broad general 
terms with careful avoidance of accurate figures or reference to net earnings. For 
example, it was stated with constant repetition that the northern chains were draining 
“thousands and thousands” or “millions and millions” of dollars out of the state, 
extracted from the poor. Pleas were made for reductions in the lawful charges by 
licensed lenders, always without citation of any authority to sustain a recommended 
rate less than that allowed by the Uniform Small Loan Law. : 

Near mid-session, advertisements, originally published in Jacksonville newspapers, 
over the signature of the Morris Plan Bank of Jacksonville, Tallahassee, and St. 
Augustine, were republished in Tallahassee newspapers. One of these Tallahassee 
advertisements was entered first as “paid for by Florida Citizens interested in the 
welfare and progress of Florida and her people,” and a second time over the sig- 
nature of the self-admitted chief lobbyist of the salary buyers. There are two unique 
factors in this transaction. The attack upon the Uniform Small Loan Law by the 
Jacksonville Morris Plan Bank® is the only case that has come to the attention of the 
writer, through experience, report or study of accounts of legislative battles in other 
states, in which a legitimate business has apparently given aid or comfort to the 
unlicensed lenders. And the admission of the chief lobbyist of the salary buyers at 
Florida’s 1939 session that he was serving the interests of unlicensed lenders is the 
only case that has come to notice in which such lobbyists did not adhere throughout 
the sessions to the claim that they were representing only themselves as public ben- 
efactors or citizens interested in the welfare of the state. 

These sample advertisements and a typical editorial expression illustrate the 
publicity build-up sought by an unlicensed lenders’ lobby. 

The first advertisement, that of April 27, follows: 


2 . 


LEGISLATORS—LOOK! 
Lending Money at High Rates 
Is No Help to Any Community 
PENALIZING 
FLORIDA CRACKERS+* 


In Tennessee the Gum Bedstead Loan Company was forced to reduce its interest rate 
from 34 per cent to 1%4 per cent—thanks to the Tennessee Legislature. 

In Georgia the Gum Bedstead Loan Company was forced to reduce its interest rate 
from 3% per cent per month to 14 per cent—thanks to the Georgia Legislature. 

? Time, March 23, 1931, p. 51. 

* Morris Plan banks are, of course, local lending businesses, not to be confused with chain organizations 
under central ownership and policy control, as is generally but erroneously, assumed. 

* This peculiar plea for the Florida Crackers sounded by the Jacksonville Morris Plan Bank apparently 


on behalf of borrowers and repeated as a sort of refrain by lobbyists for the “cracker” salary’ buyers is 
one of the strangest angles of a strange legislative fight. All the evidence available indicates that it is 
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In Florida the Gum Bedstead Loan Company still charges distressed householders 34 
per cent per month—THANKS to the FLORIDA LEGISLATURE. 

Our Bank has no furniture loans, no Wage Assignments and makes no attempt to 
keep borrowers continuously in debt, hence is not a competitor of chattel lenders. 

We co-operate with merchants and credit bureaus, but profess no philanthropy and 
claim no generosity in our own discounts—which, based upon amount and character of 
loan, vary from ten to six per cent per annum. This is enough for any man to pay. 

MORRIS PLAN SAVINGS BANK 
Jacksonville 
St. Augustine Tallahassee 

The reading matter in the above advertisement was carried in a 2 column by 8 inch 
advertisement in the Florida Times-Union of April 26, and is reproduced here, and paid 
for by Florida Citizens, interested in the welfare and progress of Florida and her people. 


The second advertisement, which appeared in two newspapers, follows: 


LEGISLATORS |! ! ! 
Let’s Outlaw the 42 Percenters and Protect Florida’s POOR PEOPLE! 


THE 42 PERCENTERS 
are taking millions upon millions of dollars in money each year from the people—POOR 
people who are forced to go to them for loans—of this state. 

THE 42 PERCENTERS 
sneer at honest Florida business men and bankers as they draw helpless victims into their 
net, and strangle them for interest payments at the rate of 34% per cent per month, 
secured by a poor man’s most cherished possessions—his family, household and kitchen 


furniture. 

THE 42 PERCENTERS 
don’t believe in Florida development or progress; all they want is to get the money of our 
POOR people, and send it to their NORTHERN OVERLORDS. 


THE FLORIDA LEGISLATURE 
has carelessly and inhumanely permitted the 42 percenters to continue their depredations 
on the poor. 
LET’S OUTLAW THEM 
Let’s set a decent, humane interest rate for rich and poor alike. 
This advertisement is paid for by friends of Florida progress and and Florida develop- 
ment. 


characteristic of salary buyers that they operate in states other than those in which their headquarters 
are located and in which their owners live: ‘That six different companies have flourished for years in 
downtown Tampa doing this type of business exclusively gives you an idea. They are Flagler & Co., 
Davis-Warner Co., Mansfield and Harrington, Banks & Company, Gibson & Company, and Walker & 
Company. (In no case has any person been found with the same name as the company). All six are 
owned and controlled by capital and persons outside the state. Hence only employes here could be indicted. 
Atlanta seems to be headquarters with Memphis a close second.” Marchant, Salary Buying in Florida 
(1939) 11, quoting State’s Attorney Farrior of Hillsborough County. See also Collins, Evasion and 
Avoidance of Usury Laws, supra p. 54, at 69. 
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A characteristic editorial expression in line with the tactics of unlicensed lenders 
is reproduced from a newspaper circulated free to legislators during the session: 


“The ‘half-way’ regulation bill for small loan operators has been reported unfavorably, 
as it should have been, by the senate banks and loans committee. By this bill, reference is 
made to the bill that puts Salary Buyers under the vicious 1925 small loan law, but which 
continues to allow everyone licensed to make small loans to charge enormous 42 per cent 
interest rates. 

“Regulating one group of high-interest lenders to meet the demands of a competing 
group, particularly when the latter is composed in entirety of northern loan sharks who 
are making this bold attempt to take over all the small loan business in Florida, is no way 
to abolish the high interest evil.” : 


Lobbyists continued such attacks before committees of the two houses and mem- 
bers of the legislative bodies introduced and pressed for favorable action on a variety 
of bills which would have had the effect of emasculating the Florida version of the 
Uniform Small Loan Law—intact except for the omission of a salary buying section, 
and some other slight modifications. Nevertheless, the house of representatives re- 
jected overwhelmingly a series of amendments proposed on the floor by two repre- 
sentatives, and passed unanimously a remedial bill to restore the missing section 
which defines salary buying as lending. Even the two representatives who advocated 
the emasculating amendments voted for the remedial bill on final roll call. 

This complete victory in one house contributed to the subsequent disaster in that 
it convinced proponents of the remedial bill that the opposition was impotent and 
that little more effort was required. But on the senate front there was more action. 
The chief lobbyist of the unlicensed lenders engaged the writer in a newspaper duel, 
during which he purchased advertising by the page in a local daily newspaper to 
answer editorial and political column attacks—and to counter attack. The chief 
lobbyist was present and harangued senate committees while the remedial and other 
small loan bills were under consideration. A house member attacked the motives of 
the writer on the floor. The senate banking committee put one remedial bill on the 
calendar without reference on a tie vote and rejected a similar bill by the margin 
of one proxy vote. Efforts to secure favorable calendar status from the senate rules 
committee for the surviving bill were apparently successful but failed under pressure 
from senators friendly with the lobbyists. Motives of a state senator, now governor, 
a proponent of remedial legislation, were sarcastically questioned by another senator 
who later filibustered against regulation of salary buyers. 

The writer collaborated with senate and house advocates of remedial legislation 
in a parliamentary maneuver which slipped an apparently innocuous senate local bill 
through the house, amended to make it a general bill, and back into the senate with 
mandatory preferred status, in the final days of the session. This called the lobby 
into full cry and threw the senate into bedlam. In the ensuing excitement, there 
was a scuffle on the floor in which one senator struck another with his cane and a 
filibuster was hastily organized which threatened to kill hundreds of important 
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measures caught between the two houses. On the last night of the session, with the 
filibusterers committed to carry on until the end, proponents of the remedial bill 
were forced to capitulate to save many important measures that would have died for 
want of final disposition. 

In the fight at Florida’s 1939 legislative session the tactics of the unlicensed lenders 
failed down to the final round. The smoke screen and counter attack propaganda 
was rendered ineffectual. But the final recourse of unlicensed lenders—political 
protection on the inside—was effective and defeated efforts to secure remedial legis- 
lation. The big flaw in the Florida campaign to regulate and license all small lenders 
was in timing—an earlier showdown in the senate would have cancelled the effective- 
ness of a last-minute filibuster. . 

This is the type of opposition that any volunteers anywhere may expect when 
they enter the lists against unlicensed lenders: They may expect to deliver hard work 
and to receive invective and abuse from cynical masters of venomous rhetoric—and 
very little else except the satisfaction of doing a job. It is no game for the faint- 
hearted. 











| 











ORGANIZATION OF PUBLIC OPINION FOR 
EFFECTIVE MEASURES AGAINST LOAN SHARKS 


Grorce L. Gister* 


Obviously the one who suffers most at the hands of high-rate lenders is the 
borrower, yet he is almost the only member of society who has done nothing about 


his plight. No case is known where a group of borrowers (or even a single borrower) 


have made a fight for themselves. The economic condition of loan shark victims 
explains much, but not all, of this situation. 

Legal aid societies necessarily have been occupied in finding a solution for the 
whole problem. They have been joined by employers who would not ignore the 
effect of the illegal lending system on their employees; by labor leaders, concerned 
with the wholesale impact on union members; and by social workers, altruistic 
citizens, civic organizations and business and professional associations who recognized 
the economic waste and the human suffering created by an unregulated lending racket. 
These groups, who have no direct interest in the outcome, are the ones who have 
taken the lead in marshalling public opinion behind a program for the relief of the 
borrower. The principal research on the problem was undertaken by such organiza- 
tions as the Russell Sage Foundation. The legislative solution came only after years 
of experimentation with practically all types of laws, and through the efforts of all 
these groups. 

Few other social evils involve the legal, ethical and emotional intricacies of the 
loan shark problem. The legislatures of our most advanced states struggled with its 
complexities for over thirty years before reaching any satisfactory solution—and the 
problem is not static. Prohibition—‘“let’s pass a law against it”—is still the starting 
point in the thinking of the average person, even though nine states in the period 
from 1884 to 1898 became convinced that criminal penalties alone offered no real or 
lasting solution.1 Even where the problem is of staggering proportions the general 
public may not be aware of its existence, for the corner policeman does not so readily 
detect usury as he does a case of murder, arson or burglary. Furthermore, the victim 
of burglary is more apt to cry out than is the victim of usury. In states having no 

* A.B., 1930, Butler University; J.D., 1933, University of Michigan. Member of the Missouri Bar. 
Director, Personal Finance Surveys, Junior Bar Conference, American Bar Association, 1940. Former chair- 
man of the Small Loans Committee of the Missouri Bar Association, and the Loan Shark Committee of 
the Lawyers Association of Kansas City. Author (with Joe Birkhead), Salary Buying in Kansas City, 
Missouri (Conference on Personal Finance Law, 1938), and Manual for Use of Small Loan Committees 


(Junior Bar Conference, Am. Bar Ass’n, 1940). 
2 GaLLEeRT, HicBorn AND May, SMALL Loan Lecistation (Russell Sage Foundation, 1932) 19-27. 
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remedial laws, borrowers of small sums must become victims of usury, for they have 
no place to go other than to the illegal lenders. Thus the loan sharks actually fill an 
economic need. And rarely does the public appreciate the insidious power of the 
loan shark in his interstate connections, his enormous profits, his utter disregard of 
law and his ability to deceive the public into serving his purposes. 

In many communities the machinations of the loan sharks have been exposed. 
Direct assistance and even remedial legislation, in some instances, followed through 
the efforts of an aroused and informed public. It is outside the scope of this article 
to discuss what remedy the public should have sought or should now seek—or to 
determine the method, of seeking a remedy—whether by gathering facts, lending 
legal or other practical assistance, or by legislation, whatever its kind. Rather, I have 
chosen situations in several states as showing how public opinion actually has been 
organized to bring relief to the small borrower.? Also included are sections on the 
Russell Sage Foundation, because of the vast scope of its contribution in this field; 
and on the Junior Bar Conference of the American Bar Association, because its 
program of fact finding and legal aid embodies most of the methods used with 
success in these other states. 


Tue Russet, Sace FounpaTIon 


Incorporated by act of the New York Legislature in 1907, the Russell Sage Foun- 
dation was endowed with $15,000,000 by Mrs. Russell Sage “for the improvement of 
social and living conditions in the United States of America.” It’s work has included 
research, experiments and other activities in such fields as the following: adult educa- 
tion, city and regional planning, the improvement of housing, family welfare, 
remedial loans ahd consumer credit, education and training for social workers, 
community social work programs, child welfare, legal aid, penology and prevention 
of delinquency, public health, and race relations. Although the work of the Depart- 
ment of Consumer Credit Studies does not constitute the major portion of the 
activity of the Foundation, bearing in mind the scope of all its endeavors, its directors, 
Arthur Ham, Leon Henderson and Rolf Nugent, have made such outstanding con- 
tributions to the development of the Uniform Small Loan Law that the Russell Sage 
Foundation is recognized as the leader of thought in this field. 

The work of the Department of Consumer Credit Studies has centered principally 
on advising the public of the facts and in the development of remedial legislation 
known as the Uniform Small Loan Law. The objectives of this department have 
for several years been: (1) to improve the conditions under which credit is available 
to families of limited means; (2) to prevent abuses of small debtors by creditors; 
(3) to ameliorate the social problems which have accompanied the extensive use of 
common credit; (4) to develop and publish or to encourage other agencies to develop 
and publish adequate statistics covering the field of consumer credit; (5) to interpret 


? Situations in these states have been used as stepping stones to describe both the need for measures 
and the measures employed to organize public opinion. The Missouri experience is given in much greater 
detail solely because of the author’s personal familiarity with the movement beginning in 1935. 
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the social and economic significance of developments in the field of consumer credit 
and to recommend policies with respect to these developments. 

The first thorough factual accounts of practices of high-rate lenders were made by 
the Foundation and these published studies of the conditions produced by high-rate 
lenders are the outstanding treatises in this field. Significant as these activities have 
been, they represent only a fraction of the Foundation’s contributions to relief for 
the small borrower.* It is enough to say here that when the state legislatures were 
lost in a welter of piecemeal attempts to eliminate loan sharks, it first occurred to the 
Directors of the Foundation to study the actual practical operation of these statutes, 
to determine those portions of laws which were effective, and to combine all good 
features in one act designed to solve the problem. It was this unbiased, scholarly, 
competent research which made it possible for public spirited citizens in many com- 
munities to deal effectively with the loan shark problem.* 

Formerly the Department of Consumer Credit Studies participated actively in 
legislative campaigns. Today its efforts are confined to responding to requests for 
information and rendering advice concerning the form of small loan legislation. 
Even in this somewhat limited field, its services to the public have been so note- 
worthy, that loan sharks have attempted to discredit the Foundation by circulating 
rumors designed to create the belief that the Foundation is a small loan company 
with a financial interest in small loan legislation. That such fantastic rumors could 
be believed seems incredible in the face of the character of the Foundation and the 
fact that neither it nor members of its staff have ever had an investment in any 
commercial loan company. That the writer has actually encountered individuals who 
believed these rumors forcibly demonstrates the serious need for organized public 
opinion to counteract the tremendous flood of misinformation from the camp of the 
loan sharks. 

KENTUCKY 


Legal Aid Bureaus 

The enactment in 1934 of a regulatory small loan law in Kentucky marked the 
culmination of 22 years of almost continuous efforts by public spirited organizations 
to achieve some constructive permanent solution to the loan shark problem in that 
state. As early as 1920 the Kentucky Conference of Social Work had manifested its 
interest in the problem by establishing a legal bureau in Lexington where borrowers 
could go for relief. This step was of double significance. In the first place, social 
workers have found it difficult if not impossible to offer relief against present cases 
of oppression by illegal lenders, because most usury laws are not self executing, and 
there is always present the threat of legal action followed by garnishment. Criminal 
prosecutions have not proved successful for ending usury for any period of time. 


® See Nugent, The Loan Shark Problem, supra p. 3, at 6; and Hubachek, The Development of Regula- 
tory Small Loan Laws, supra p. 108. 

“The Foundation has published and collected from other sources a great number of pamphlets on all 
phases of the problem, including many reprints of outstanding magazine articles. A complete list of publi- 
cations available may be secured from the Foundation on request. 
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Their chief value has been to expose the evil and to make the loan shark proceed 
with caution, at least temporarily, but they leave untouched the question of the 
borrower’s individual liability, Under our system of law the borrower’s defense to a 
claim asserted by the loan shark must be made by the borrower. Hence any advice 
to the borrower to cease paying usurious interest long after the principal and legal 
rate of interest has been paid, depends ultimately upon the backing of an attorney. 

While hardly any borrowers have the means with which to pay an attorney, they 
do have enough traditional American spirit of independence that they will rarely 
seek an attorney in private practice to ask for free advice. Couple this with the fact 
the loan sharks make a point of convincing their uninformed victims that there is 
nothing an attorney can do for them, and we have the reason most lawyers never 
have any experience in this field. The legal problems involved in the giving of 
adequate legal aid are sufficiently specialized and call for such a broad knowledge 
of the methods of illegal lenders, that most lawyers are not equipped to give such 
help with a minimum of effort. Hence it is that the establishment of a legal bureau 
by a charitable organization in cooperation with a definite committee of lawyers 
willing to specialize represents the most practical solution to the problem. 


Fact Finding 

Despite reverses in each session of the legislature, public interest in the problem 
continued to mount during the next decade. At times the groups working for some 
remedial legislation were faced with defections from the cause by such vitally con- 
cerned groups as labor unions, who had become confused with the misinformation 
supplied by the loan sharks, and who thus served as unwitting spokesmen for the 
loan sharks.5 These reversals and defections demonstrate not only that the loan shark 
is a formidable opponent, but that social organizations which approach a problem of 
the dimensions of the loan shark problem must be adequately prepared and must not 
do it in amateur fashion. Occasionally their enthusiasm to correct an evil may lead 
them to plunge into a program without adequate study. Some of the earlier measures 
proposed by the groups in Kentucky would hardly have solved the problem. 

Their early reversals compelled those interested in adequate remedies continually 
to re-examine their positions and to seek more facts so as to draw complete public 
support. Between 1930 and 1934 they made detailed records of all complaints coming 
into their legal bureaus and compiled statistics showing not only a serious social 
problem but one with adverse effects on labor, industry and commerce. Among 
these studies was a careful analysis of all wage earner bankruptcies in the principal 
cities of Kentucky. Thorough investigation of methods and tactics employed by the 
loan sharks followed. Successful criminal prosecutions exposed to the public the 
illegality of the racket. General Hugh S. Johnson as head of the N. R. A. was per- 
suaded to take measures against illegal lenders who were operating under the Blue 
Eagle.® All these facts and statistics were kept before the public through whole- 


* See Louisville (Ky.) Herald, March 9, 1924. 
* See Louisville (Ky.) Herald-Post, Nov. 20, 1933, p. I. 
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hearted cooperation of newspapers. The Herald-Post of Louisville and the Kentucky 
Post of Covington assumed active leadership and consolidated public opinion through 
the appointment of various citizens’ advisory committees. These measures produced 
results. In 1932 a measure lacked only four votes of passing the state senate. In 
Louisville alone, 78 civic and business agencies sponsored the bill. In 1934 the bill 
became law by an overwhelming vote. 


Missouri 


As early as 1891 Missouri recognized that the field of small loans called for special 
attention.” An 1897 statute allowed 1% per month on certain chattel loans, but made 
the security contract void if a higher rate were charged.® Even at that time salary 
buyers were vigorously plying their trade.® In 1911 it was sought to cure the evil by 
an act making null and void all assignments of unearned wages, and requiring assign- 
ments of earned wages to be in writing.'® A chattel mortgage act of 1913 permitted 
charges in excess of 2% per month on certain loans. It required a license and pro- 
vided for certain municipal supervision on loans of $300 and less. Few persons ever 
sought licenses under this act.1 

The legal aid bureaus, better business bureaus and chambers of commerce had 
been struggling hopelessly with the usury problem for years when in 1926, Leon 
Henderson, then director of the Department of Remedial Loans of the Russell Sage 
Foundation, suggested they study the problem with a view to sponsoring enactment 
of the Uniform Small Loan Law. Committees were formed in St. Louis and Kansas 
City with representatives from these groups and from civic and charitable organiza- 
tions and labor unions. Public hearings were held, and after several months of study 
the Committees concluded to sponsor, in the 1927 session of the legislature, the Uni- 
form Small Loan Law with an interest rate of 344% per month on unpaid balances 
on loans of $300 and less. Because of fear that Section 16—the famous salary buying 
section—was repugnant to the Missouri Constitution, it was not included in the bill. 
The committees stirred up public interest in the bill, secured newspaper support and 
publicity, organized large delegations to appear at legislative hearings on the bill, and 
were successful in obtaining its enactment. 

In 1929, however, both the House and the Senate saw measures introduced to 
repeal the small loan laws and to reduce the rate of interest to as low as 2% per 
month on unpaid balances. The story of this 1929 session is an interesting demonstra- 
tion of the effectiveness of loan shark tactics in confusing public opinion. 

The same Citizens Committee which had endorsed the 1927 Act opposed the rate 
reduction on the ground there had not been sufficient experience under the Uniform 
Law in two years to demonstrate that it would be effective at a rate of 2% per 
month on unpaid balances. Rolf Nugent and Leon Henderson of the Russell Sage 


™ Laws 1891, p. 170. ® Laws 1897, p. 202. 

® See Bell v. Mulholland, 90 Mo. App. 612 (1901), involving transactions occurring in 1897. 
1° Laws IgII, p. 143. 

2 GaLLERT, HILBORN AND May, op. cit. supra note 1, at 73. 
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Foundation appeared at the request of the Citizens Committee before Senate com- 
mittees in support of continuation of the 1927 Act. But in the ranks of their opposi- 
tion were a few labor unions, apparently led to support the legislation decreasing the 
interest rate on the erroneous theory that savings to their members would result. 
Quick to seize upon this division of public opinion as a means of furthering their 
own ends, the loan sharks launched a bitter attack on the Uniform Small Loan Law. 
Two examples of their technique will show how they are able to obtain effective 
publicity. 

On February 15, 1929, the St. Louis Post-Dispatch printed a long interview with 
R. D. Ison of Atlanta, Georgia, admittedly a salary buyer, with offices in Kansas 
City, St. Louis and other parts of the country. Ison “reported” an alleged agreement 
between, the Russell Sage Foundation and certain loan sharks. He admitted that no 
one from the Foundation was present at the alleged meeting and that he had never 
heard what, if any, action had been taken by the Foundation. However, the im- 
pression was created that the Foundation had entered into some kind of “unholy 
alliance.” It is difficult to understand how such unconfirmed rumor could be 
classified as news, but its sensational character brought it into the newspapers, despite 
its admittedly doubtful status. 

Among several newspapers reporting the second incident was the Kansas City 
Times of March 23, 1929. It carried a statement by Clark G. Hardeman, a well- 
known lender of St. Louis, regarding his intention to appear before the Cole County 
Grand Jury to give “evidence” relating to a “slush fund” used by small loan com- 
panies in the 1927 session to procure enactment of the Uniform Small Loan Law. 
He charged that $1,000 had been paid as a bribe in the 1927 session. A month later 
the newspapers were referring to a “grand jury investigation of a slush fund” without 
mentioning Hardeman. When the bill reducing the rate passed the House, the 
Kansas City Times of April 30, 1929 again mentioned a “grand jury investigation” 
and stated, “Reports of a huge slush fund .. . are believed to have influenced the 
House in the passage of the Ballew bill.” 

It probably did not cost Hardeman as much as $10 to make the trip to Jefferson 
City to tell the newspapers he was “going to testify about a slush fund,” yet this small 
investment was still paying dividends ten years later. 

No one but members of the grand jury will ever know whether Hardeman did, 
in fact, testify about a slush fund, or, if he did, whether his evidence was worthy 
of belief. Apparently they did not have much faith in Hardeman’s “evidence” for 
there is no report of any grand jury action in this connection. However, the loan 
sharks saw to it that the incident was not forgotten. As the newspapers could not 
report all the facts each time it was mentioned, the incident soon became a “grand 
jury investigation,” when in fact, there had been no such action. As reported by the 
Kansas City Times, the public must have been influenced by this repeated reference 
to a “grand jury investigation.” 

A spokesman for those who favored the rate reduction prepared a bill incorporat- 
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ing Section 16 (the famous salary buying clause) of the Uniform Small Loan Law. 
Section 16, of course, had the enthusiastic support of all groups and the two bills 
became law. Many of those who opposed the rate reduction were puzzled when the 
loan sharks made no spirited resistance to enactment of Section 16. They believed 
the phenomenon was explained a few months later when the case of Sherrill v. 
Brantley was tried in St. Louis. 

On November 2, 1929, a salary buyer named Sherrill loaned money to an employee 
of one Brantley—then owner of the Atlas Printing Company in St. Louis. The 
commissions assigned in this loan transaction became due on November 9. On 
November 13, 1929, Sherrill sued Brantley for refusal to pay the commissions, claiming 
in reply to Brantley that Section 16 was unconstitutional because of a technical defect 
in the title of the 1929 act. Sherrill’s position was upheld by the Circuit Court on 
March 21, 1930, and by the Supreme Court in 1933.'* Section 16, therefore, had an 
effective existence of little more than five months in combating salary buying. Ten 
years later in 1939 newspapers were still referring to the “1929 grand jury investiga- 
tion of the slush fund”; Hardeman, Ison and Sherrill were still engaged in salary 
buying; and Brantley was printing literature which was being distributed at the 1939 
session of the legislature on behalf of the loan sharks. 

By 1935 the salary buyers were again well entrenched in Missouri. With about 
60 offices in St. Louis and 15 in Kansas City they were brazenly advertising their 
“services,” were conducting their operations from the best office buildings in each 
city and were freely using the courts to enforce their demands. These operations 
however, were confined to the field of “little” loans; only 3%% of the loans they 
made were loans of $50.00 or more; only 14% were loans of $25.00 or more, and 
nearly 25% were in the amount of $10.00 or less. Licensees under the small loan laws 
had apparently, by competition, destroyed the business of the salary buyers in loans 
of $50.00 and over.!** Limited as was this field, the salary buyers were estimated to 
be taking in from $3,000,000 to $5,000,000 annually in the state through interest rates 
ranging from 240 to 1,000% per annum. Better business bureaus and other civic 
groups were unable alone to make any progress toward relieving the conditions of 
misery they had investigated. 

It is informative to analyze the various steps undertaken in Missouri as they show 
what may be done under similar conditions. The general public was almost wholly 
unaware of the deplorable loan shark situation until newspapers in St. Louis and 
Kansas City assigned reporters to the task of unearthing the facts. The first step, 
therefore, was to expose to the public the vicious illegal money-lending system. For 
several weeks there appeared articles each day outlining the plight of victims of these 
racketeers in money lending. Members of the staffs of the better business bureaus, all 
of whom were familiar with the facts, made informative addresses before civic clubs. 

12 334 Mo., 497, 65 S.W. (2d) 529. 


128 These figures are estimates based on 300 average case histories detailed in Gisler and Birkhead, 
Salary Buying in Kansas City, Missouri (Conf. on Personal Finance Law, 1938), 35. See note 13. 
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They requested the bar associations to appoint committees to render legal assistance. 
The appointment of these committees marked the first time in six years that any 
more than passive resistance was offered the salary buyers. When the young lawyers 
of these committees became aware of the full implications of salary buying, they 
entered into a real fight to protect the rights of the small borrower. While rendering 
free legal aid these bar committees obtained even more detailed information as to the 
methods and practices of the salary buyers. By tabulation of statements of many 
persons, the committees were enabled to make a statistical report, to analyze the 
causes for the problem and to make recommendations for ending it. 

When the bar association committees began giving free legal assistance, the cam- 
paign entered its second phase—inroads on the illegal system. Advice to hundreds of 
persons to cease paying illegal interest;1?” institution of actions to recover usurious 
interest paid by borrowers; institution of injunction suits by Attorney-General Roy 
McKittrick (at the suggestion of the bar committees) ; a vigorous public stand taken 
by Governor Lloyd C. Stark; and adequate newspaper accounts of these various steps 
not only exposed the illegal system, but proved to thousands victimized by loan 
sharks that the public was no longer unconcerned with their plight and encouraged 
them to resist demands of the illegal lenders. 

By January, 1937, the lawyers working on the problem were keenly aware of the 
impossibility of making progress in giving legal aid without Section 16 of the Uni- 
form Small Loan Law. Late in the 1937 session of the legislature they proposed an 
amendment incorporating Section 16. While the public was stirred by the stories of 
oppression by salary buyers, there was little general interest in this legislative effort 
and there was not sufficient time to arouse such interest. No thoroughgoing analysis 
of the Missouri situation had yet been made,!* nor had the Governor or Attorney- 
General taken any action. The bar committees, unaccustomed to and unprepared for 
legislative campaigning, were unable to make any showing. The bill died in a Senate 
committee. Perhaps this was best. In the light of subsequent studies and experience 
it is apparent that this measure alone could not have solved the problem. 

The preparation of the pamphlet Salary Buying In Kansas City, Missouri, marked 
an important step in the solution of the problem. When the authors began writing 
the report, they had hundreds of case histories, but no conclusions; they were relatively 
unfamiliar with the mass of general literature written on the problem; they had never 


22> This advice was backed up by the bar committees who agreed to defend, without charge, any bor- 
rower who was sued by the loan sharks. In St. Louis the bar committees defended more than 300 such 
suits. These cases had to be appealed by borrowers because the justices of the peace were deciding the 
cases for the salary buyers. In Kansas City, the justices of the peace decided a few cases for the borrowers. 
The salary buyers ceased filing suits. Later, a member of the bar committee in Kansas City could call a 
salary buyer, order him to cancel certain loans, and be confident the borrowers would have no further 
difficulties. 

In San Antonio, Al M. Heck has developed a system of colored postcards; when he advises a borrower 
to cease paying, he sends these printed cards to the loan shark and to the borrower’s employer. Both 
cards state that he has advised the borrower to cease paying the illegal claim. 

** Salary Buying in Kansas City, Missouri was not begun until October, 1937, and was not published 
until May, 1938 by the Conference on Personal Finance Law. Before this pamphlet was published, the Bar 
Committee had not compiled any analysis of its case histories. 
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before consulted reports of their own State Finance Department.!* All they saw 
was the problem of each individual case of oppression; in their minds, the enormity 
of the question lay in the multiplication of these individual problems. They had 
viewed it merely as a problem of law enforcement. While preparing this report, how- 
ever, the authors began to think of ways to prevent having victims. Upon analyzing 
their case histories and studying the reports of the State Finance Commissioner, they 
recommended that a slight increase in the rate of interest on “little” loans should be 
allowed licensees in order to stimulate competition with loan sharks in this field. 
Publication of this report, therefore, was of double significance: it compiled, in 
concise, convenient form, the results of an investigation extending over a period of 
nearly two years. Many people studied the pamphlet and became well acquainted 
with the nature and extent of the problem. Second, the recommendations, though 


_not worked out in detail, gave those interested in the problem a goal toward which 


they could work. 

Buttressed with the facts and armed with a program, the citizens who had been 
attempting to give some assistance were in a position to go to the public and organize 
it for action. When the State Finance Commissioner, in the fall of 1938, made a 
definite recommendation for an increase in rate together with reenactment of Section 
16, the bar committees felt it was time to act. They conferred with leaders of labor 
unions, whose experience had convinced them of their mistake in advocating what 
seemed in 1929 to be a desirable rate reduction; with business men, whose employees 
were in the clutches of loan sharks and who had studied the facts and had become 
convinced of the desirability of the proposed remedy; and with civic leaders of long 
experience in this field, who enthusiastically joined forces with the bar committees. 
A Citizens Anti-Loan Shark Council, with state-wide representatives of these groups, 
was formed as the agency for expressing their collective ideas.1® 

The Council, acting on the theory that ours is a representative government, be- 
lieved that if it could persuade the constituents of members of the legislature of the 
soundness of the bill (then in preparation), these constituents could more effectively 
induce their senators and representatives to support the bill than any outsider might.?® 
With its limited numbers, time and resources, it was impossible for the Council to do 
this by personal contact; the obvious thing was to turn to direct mail advertising 


14 A table compiled from 300 average case histories\showed these 300 persons had borrowed $5,848.85; 
that they had paid in interest $16,128.10, which is $15,590.74 more than that allowed by Missouri laws 
regulating usury. The average size of these loans was $19.50 and the average amount of interest paid 
was $53.76. The records of the State Department of Finance showed the average size of the loans made 
by small loan licensees was about $140.00 and the average expense of account per month was about $2.00. 
This required an average loan balance of $80.00 at 244% per month on unpaid balances to meet expenses. 
The licensees were not seeking “little” loans because the rate was inadequate. 

*® Members of the Missouri Citizens Anti-Loan Shark Council included representatives from every 
principal city and some of the smaller towns. The Council was made up of chamber of commerce directors, 
bar association executives, labor union officials, prosecuting attorneys, managers of better business bureaus, 
directors of councils of social agencies, representatives of merchants’ associations, and others. 

46 For a more detailed report of methods used in this legislative program see Gisler, What Bar Asso- 
ciations Did in Missouri to Combat the Loan Shark Evil, ProcraM anp Papers (Conference on Personal 
Finance Law, 1939). 
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methods. The Council then began preparation of a pamphlet, The 240% Loan 
Racket in Missouri, which was designed to present a picture of the evil and the 
remedy and to contain a copy of the bill. The pamphlet, however, bogged down with 
legal verbiage and the Council turned to Richard B. Fowler of the editorial staff of 
the Kansas City Star, who brought the loan-shark picture to life. His style made it 
so interesting and forceful that a number of representatives quoted portions from it 
in letters to their home town newspapers. Five thousand copies of this pamphlet were 
distributed over the state. 

This program for seeing that the public was adequately informed about the 
nature of the evil and the desirability of the proposed remedy was supplemented by 
the work of a number of members of the Council who made trips to various parts 
of the state. They organized small loan committees of local bar associations and ob- 
tained resolutions from labor unions and various civic organizations scattered over 
the state. Among the many persons contacted by mail were the judges of the county 
courts. Each county court was asked to pass a resolution endorsing the bill and a 
number of them did so, even though it was an unusual request. The copies of these 
resolutions sent to the legislature mustered the support of many a senator and rep- 
resentative who otherwise might have been reticent about committing himself. From 
Frank Murphy, Secretary of the Missouri Federation of Labor, came the suggestion 
for the formation of a Labor Small Loan Committee to be headed by Cliff Langs- 
dale, prominent labor attorney and former president of the Kansas City Bar Asso- 
ciation. Including legislative representatives of a number of labor unions, this com- 
mittee, because of its experience in such campaigning, showed the way through many 
problems of legislative procedure. 

The soundness of all this preliminary work and planning was proved when the 
Council was able to secure the signatures of 78 out of 150 members of the House of 
Representatives on the bill when it was introduced. The bill immediately received 
an astonishing amount of publicity and favorable comment from newspapers over 
the state, with the lead being taken by the large metropolitan papers. One large St. 
Louis newspaper opposed the bill and repeatedly challenged the sincerity and good 
faith of the proponents of the bill. However, this had the fortunate effect of causing 
the other papers to redouble their efforts because the sincerity and good faith of the 
members of the Council had been proved to them by the conscientious efforts to 
render free legal assistance and other aid to thousands of persons over a period of 
several years. 

At the first hearing on the bill before the House Committee, three St. Louis 
lawyers appeared to oppose the bill “at nobody’s request but their own.” One of these 
lawyers, who had formerly represented Clark G. Hardeman, sent out a pamphlet 
attacking the small loan companies and representing that members of the bar asso- 
ciation committees who were taking the lead in the campaign were the paid tools 
of “sinister forces.” For nearly three months a steady stream of publications ranging 
from what purported to be impartial criticisms of the Uniform Small Loan Law to 
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lurid accounts of suicides of alleged “victims” of licensed small loan companies 
found their way, first to the desks and then to the wastebaskets of members of the 
legislature. These publications managed to charge the air with suspicion for but a 
brief time, for members of the legislature were convinced of the sincerity of the efforts 
of members of the Council. First-hand accounts from loan-shark victims who ap- 
peared at legislative committee hearings at the request of the Council, vividly im- 
pressed the legislature with the crying need for remedial legislation. 

After the bill passed the House, the Citizens Anti-Loan Shark Council, realizing 
that it would have a similar fight in the Senate, was faced with the necessity of 
raising money to pay the expenses of the campaign which were exceeding pledges 
earlier given by the bar associations and better business bureaus. In a short time 
public spirited citizens, labor unions, and business firms whose employees had been 
victimized created a fund, which, with donations of office space, supplies and furniture, 
was adequate to take care of the small expenditures required. 

Many senators remembered the campaign of 1929 made by Senator Russell Dear- 
mont, now General Counsel for the Missouri Pacific Railroad, to reduce the interest 
rate. Reference to his position on the rate question was made repeatedly by opponents 
of the bill in the House debates. Inquiry proved, however, that Mr. Dearmont, con- 
vinced by the unsuccessful operation of the 1929 Act that a change was desirable, 
would join with Henry S. Caulfield in supporting the 1939 bill. As former Governor, 
Henry S. Caulfield had signed the 1929 bill. Knowing the technical nature of any 
small loan bill and because of the barrage of alleged facts and statistics laid down by 
the loan sharks, the Citizens Anti-Loan Shark Council prepared, for its friends in 
the Senate and for Governor Lloyd C. Stark, a brief outlining the background of the 
bill and containing facts, figures and statistics gathered by the committees, photostatic 
copies of letters from finance commissioners of a number of states, together with 
exhibits of advertising material and forms employed by the salary buyers. This 
proved to be an important contribution to the program; the senators referred re- 
peatedly to the “brief” for ammunition during debates. 

With over 1100 bills and resolutions introduced in the 1939 session of the Missouri 
Legislature, it is evident that no member could be completely informed through his 
own research concerning the merits of each of these measures. This situation is the 
same in every legislature. The simple conclusion is that even though the public has 
convictions respecting a measure to remedy a social evil it should make it easy for a 
member of the legislature to become informed about those measures by providing a 
concise but detailed résumé of all the facts, statistics and opinions which induced the 
recommendation of the particular legislation. Another conclusion from the Missouri 
experience is the proof of the desirability of continuing the same men in leadership 
of a program such as just described. In Missouri the lead was taken by young at- 
torneys who were thoroughly grounded in the problem after three years work of 
advising hundreds of people, representing victims of loan sharks in court, and helping 
to draft and prepare the bill which was offered to the legislature. That the public 
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will respond, if given the facts, was proved when civic groups, labor unions and 
newspapers, which had previously advocated the decrease in the rate, became so en- 
thusiastic about the proposed measure that each considered the bill its own. The 
value of building strong public sentiment for a particular piece of social legislation is 
obvious. There are often strong differences of opinion as to how a social problem 
should be solved. Yet it is easy to overlook the fact that a member of the Legislature 
in explaining to his constituents why he voted as he did, may, perhaps face just such 
differences. Thus, a strong and united request to a member of the legislature by his 
own local people to support a piece of social legislation makes it easy for him to give 
a bill his own enthusiastic support, without fear of criticism in his district. 

The bill was signed by the Governor on March 20, 1939, and became effective 
November 1, 1939. While it is too early to predict the full effect of the new law, the 
last report of the Small Loans Committee of the Missouri Bar Association stated 
that, on November 1, 1939, all known salary buyers closed their doors in Missouri 
and that, so far as the Committee was able to learn, the licensees under the Small 
Loan Law were advertising and making loans in the smaller brackets. A thorough- 
going evaluation of the effectiveness of the new law cannot be made until a report of 
the Finance Commissioner for the calendar year 1940 is available in the late summer 
of 1941, but preliminary reports indicate there may be a higher percentage of loans of 
$50 and less being made by licensees in Missouri, than in any other state having the 
Uniform Small Loan Law. 


CALIFORNIA 


The writer is not sufficiently familiar with all the details of the various move- 
ments for remedial legislation in California to determine whether any measures for 
organizing public opinion were employed there which have not been discussed 
previously in this article. For the remarkable referendum election of November 7, 
1939, the public was adequately informed and there was cooperation from a greater 
number of responsible citizens and organizations than in any other state where 
remedial legislation has been proposed. Because this election was the first popular 
vote on a small loan law it demands comment. 

By an initiative measure of 1918, establishing a general usury law with a max- 
imum rate of 12% per annum, the legislature was rendered powerless to regulate the 
general subject of interest rates and charges. A small loan act patterned after the 
Uniform Small Loan Law was passed by the legislature in 1931 but was declared 
unconstitutional by the California Supreme Court in 1932 because it was in conflict 
with the 1918 referendum measure. A remarkable event was a constitutional amend- 
ment of 1934 giving the legislature the power to enact legislation with reference to 
interest rates. Pursuant to this constitutional amendment, the legislature appointed 
a special committee to investigate small loans in California. This committee held 
public hearings and made a thorough printed report on all types of lending in the 
small loans field in California. Its recommendation was enactment of the Uniform 
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Small Loan Law. Such a bill was introduced in the 1939 session of the California 
legislature, sponsored primarily by the Legal Aid Society of San Francisco and the 
Better Business Bureau of Los Angeles. “Then” as Mr. Christopher M. Bradley, 
President of the Legal Aid Society of San Francisco said, “the usual riot started. 
Everybody in the state except the lineal descendants of Emperor Norton I introduced 
a bill. Some are designed to meet the business desires of legitimate lenders. Some are 
political hurrah! Some are examples of densest ignorance. But most of them may be 
characterized under the head of strategy bills to prevent any legislation on this sub- 
ject.""7 Despite this confusion the legislature passed two small loan laws (usually 
referred to in California as Personal Property Brokers Laws) which incorporated the 
features of the Uniform Small Loan Law and which supplemented each other. 
After these acts were signed by the Governor, the personal property brokers who 
had operated under the previous act, and who had been charging enormous brokerage 
fees for small loans, conducted an extensive and expensive campaign to secure the 
signatures of voters to referendum petitions. They reported to the Secretary of State 
on September 27, 1939, that they had collected and spent a total of $43,785.00 to obtain 
names on the petitions, at so much per name. The Better Business Bureau of Los 
Angeles, Ltd., had made a complaint on August 24, 1939, to the Criminal Complaints 
Committee of the Los Angeles Grand Jury that there had been widespread violation 
of the law in obtaining signatures to the petitions. The complaint charged many cases 
of outright misrepresentation of the purposes of the referendum petitions. In many 
cases circulators of the petitions were so uninformed as to the true nature of these laws 
that some of the signers thought they were signing daylight savings time petitions, 
or petitions to reduce personal property taxes. Some persons believed the petitions 
were to reduce loan charges, when as a matter of fact just the reverse was true. Some 
persons interviewed denied having ever signed the petitions. However, this effort by 
the Los Angeles Better Business Bureau was thwarted because the Bureau was unable 
to bring before the grand jury sufficient evidence in time to prevent the small Joan 
laws being placed on the referendum ballot. : 
The number of responsible citizens and public spirited organizations who par- 
ticipated in the referendum election of November 7, 1939, in favor of the small loan 
laws is so large as to make enumeration impossible here. They included the Gover- 
nor, the Attorney-General of the state, representatives of the AFL and CIO and 
professional, business, civic, charitable and social organizations from all over the 
state, together with the leading newspapers and leaders of all political parties. An 
interesting feature of the referendum election is that the groups supporting the small 
loan laws had no cohesive organization and no single leader. Some groups who 
participated on their own initiative became confused about the nature of the ref- 
erendum election and sent letters to their members urging them to vote “no” on 
propositions 3 and 4 (the small loan laws) when the group really meant to favor 
these laws. It was, therefore, necessary for them to send out supplemental letters to 


17 The Problem of Small Loans in Legal Aid Work, ProcraM AND PaPERs, supra note 16, at 36. 
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their members to correct the error and urging the members to vote “yes.” Even a 
newspaper editor made a similar mistake and was forced to write a second editorial 
explaining his confusion and the fact that he desired to support the legislative action. 
The tremendous support for propositions 3 and 4 (the small loan laws) made these 
propositions so popular that advocates of other measures sought to capitalize on this 
popularity of referendum propositions 3 and 4. For instance, the proponents of 
proposition 5, a measure designed to conserve oil reserves in California, distributed 
leaflets by the thousands urging voters to “drive both the loan sharks and the oil 
sharks” out of California and to vote “yes” on propositions 3, 4, and 5. 

It was the theory of the entrenched high-rate personal property brokers, who had 
operated under a previous act, that the general public uninformed as it is would not 
support a law permitting charges on small loans, stated bluntly at 244% per month 
on unpaid balances or at the rate of 30% annually. This was the first time in history 
that the people in any state had had an opportunity to vote directly on small loan 
regulation. More persons voted in this election than in any other election in Cal- 
ifornia. The total vote of 2,974,406 comprised 82.48% of the state’s total registered 
voters. The final count disclosed that the two small loan laws were sustained by a 


vote of 244 to 1. 
Uss oF Rapio 


The radio as an instrument for organizing public opinion has been employed 
with success in several communities. Heretofore the programs have been largely of 
two types. The first is a talk or a series of speeches dealing with the various aspects 
of the problem, followed by appearances of civic leaders, prominent business men, 
clergymen, social workers, etc., who not only seek to inform the public but to show 
the borrower that the public is interested in his situation and intends to do something 
about it. Such programs were sponsored by the Anti-Usury Committee of the San 
Antonio, Texas, Bar Association. For over two years these informal programs, broad- 
cast weekly, have brought to the public a well-rounded exposition of all phases of 
the loan shark problem. Maintained almost solely through the ability, energy and 
persistence of the committee chairman, Al M. Heck, these programs represent a 
genuine contribution toward public understanding of the complicated factors involved. 

Another type of program is the Council of Justice used with success by anti- 
usury committees in Dallas, Texas. There, borrowers were brought before the 
microphone and asked to tell the public the story of their transactions with the 
illegal high rate lenders. A member of the legal committee then gave his advice. 
This program proved to be extremely popular. Its effectiveness lay in the fact that it 
not only vividly presented the very human aspects of the problem and gave the public 
a picture of the service being rendered by the committee, but it also enabled bor- 
rowers, listening in, to understand the type of situations with which the committee 
dealt. Thereby they could determine whether or not they should seek the advice of 
the legal bureau. This program is undoubtedly a factor in explaining how over 1,000 
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borrowers involved in 2,554 illegal loans came to seek and actually received assistance 
from the Dallas Legal Committee in a period of only two months.’™ 


The Council of Justice program is useful primarily in exposing the practices of 
illegal lenders and of demonstrating how they affect the individual borrower. It falls 
short, however, as a means of explaining the full economic and social consequences of 
the illegal lending racket or to portray the desirability of a particular remedy. It is to 
be hoped that soon some enterprising person deeply interested in the problem will 
prepare a series of radio plays which will utilize fully the tremendous possibilities of 
the radio. 


Business MENn’s CoMMITTEES 


The frequency with which loan sharks utilize credit bureaus and employers as 
unwitting agencies for collection of illegal obligations presents a problem. So long as 
credit bureaus ruin a man’s credit standing because he has dealt with or refused to 
pay a loan shark, so long as employers recognize wage assignments given as security 
for illegal loans or discharge employees (or permit employees to believe they will be 
discharged) for failure to pay loan sharks, even though the employee has been advised 
by an attorney, the efforts of any free legal aid bureau will be largely nullified. In 
fact there will be no reason for a borrower ever to seek such aid. This suggests the 
vital necessity of a committee of businessmen to work with the legal aid bureau on 
such practical problems and to lend moral support to borrowers. Such committees 
have functioned effectively in Louisville, Dallas, Kansas City, Charleston, S. C. and 
in many other localities. 


PROGRAM OF THE JUNIOR Bar CONFERENCE 


The discussion of activities in California, Kentucky, Missouri and Texas does not 
mean that the most significant work has been accomplished there or that such efforts 
were confined to these states. The truth is that it would be difficult to find a state 
where public spirited citizens have not taken action against the loan shark evil at 
some time. 


Young lawyers over the country had taken part in the local programs and urged 
the Junior Bar Conference of the American Bar Association to assume leadership 
in such endeavors. With the loan sharks openly flouting the law and misusing and 
abusing agencies for the administration of justice, the Junior Bar Conference found 
a proper field for the young attorney to employ his professional training to the end 
of social justice by rendering legal aid. As stated in Today on November 25, 1933, 
quoting from a progressive Louisville labor paper New Era, “No other criminal 
racket is able to rent offices and do business in even second-rate buildings, advertise 
continuously in the newspapers, sue in the courts and use all the mechanisms avail- 
able to decent business. . . . Bootleggers, prostitutes and gamblers do not use the 
courts for collection of their delinquent accounts. But loan sharks do, not rarely, nor 


17 Dallas Better Business Bureau, The Dallas Loan Shark Fight (1939) 15. 
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just in certain communities, but plentifully and generally. .. .” In addition, the Con- 
ference believed it would be serving the public through a program designed to find 
the facts with respect to personal finance conditions and to advise the public of its 
findings. The purposes of this program of personal finance surveys as outlined by the 


Conference are: 


“1, To obtain information, as to conditions under which loans of small sums of money 


are made to wage earners. 
2. To render legal assistance without charge where needed, to those persons victimized 


by illegal high rate lending schemes. 
3. To evaluate and analyze the effectiveness of present laws and judicial machinery 


actually to protect the rights of such borrowers. 
4. To make such recommendations as are indicated,”17° 


One difficulty the Junior Bar Conference faced in undertaking this program on a 
large scale was that of finances. The young lawyers were interested enough, however, 
that they applied to several Foundations for assistance. Their request was granted by 
the Pollak Foundation for Economic Research. This Foundation, famous for its 
part in the monumental work on the Cost of Medical Attention and for brilliant 
research on other economic problems, has made a notable contribution in the field of 
consumer credit through a series of popularly written pamphlets prepared by its 
director, William Trufant Foster. 

The program of the Junior Bar Conference has been developed through employ- 
ing the best features of measures taken in all the states referred to in this article. 
What follows is an attempt to outline briefly the program, recommendations and 
suggestions of the Junior Bar Conference, as a guide to other groups who may be 
interested in such activity.1® 

The national Junior Bar Conference does not take an active part in the local 
program in any state. Its assistance consists of making available to local groups those 
precedents and techniques which have proved most effective in other states. This was 
accomplished through publication of the Manual for Use of Small Loan Committees 
of Local Bar Associations. It was believed that the local committees through use of 
the Manual would be spared the discouragements of the trial and error method and 
would be supplied a technique for carrying on their own activities in such manner 
as to accomplish the most good with the minimum of effort. The program con- 
templates that local committees in various communities should carry on the actual 
work of giving free legal aid to persons victimized by the tactics of illegal high rate 
lenders. This program of legal aid is believed to be the surest and most effective 

7 Gisler and Birkhead, Manual for Use of Small Loan Committees of Local Bar Associations (Junior 
Bar Conference, Am. Bar Ass’n, 1940) 6; referred to in subsequent notes as Manual. 

18 No attempt will be made here to outline the actual working of the Junior Bar Conference program 
or to evaluate the effectiveness of the methods proposed. This will be a study in itself. It is hoped that the 
surveys will be completed and published during 1941. There will then be a proper basis for evaluating the 
results as well as the methods. During the next year the surveys will be directed by the following: in South 


Carolina, Nathaniel L. Barnwell, 32 Broad St., Charleston; in Oklahoma, John A. Johnson, Braniff Bldg., 
Oklahoma City; in Kansas, Roetzel Jochems, Farmers and Bankers Life Bldg., Wichita. 
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means of gathering, at first hand, a true picture of personal finance conditions. In 
addition to this aid, the Conference is offering supervisidn and direction of local 
efforts by Conference men who have had prior experience in this field. 


The first step in the program in any locality is the appointment of a committee 
by the local bar association. The first goal of the committee is to establish a free legal 
aid clinic and to secure such publicity and such cooperation from other interested 
civic groups as will bring to this clinic a large number of persons who have actually 
suffered at the hands of illegal high rate lenders. In order to do this, the local com- 
mittee must obtain a few first-hand accounts from local persons who have had deal- 
ings with illegal lenders. This is usually found to be one of the most difficult steps 
unless other civic groups have become interested in the problem through having 
previously received complaints from such persons. Often by interviewing the chair- 
man, secretary or manager of the following groups, or some of the following indi- 
viduals, local committees will have obtained leads: 


Chambers of Commerce, 

Legal Aid Bureaus, 

Better Business Bureaus, 

Bankruptcy records; the Trustee or Referee in Bankruptcy, 
Prosecuting Attorneys, 

Justices of the Peace, Judge of Small Claims Courts, 
Welfare and Social Agencies, 

Secretaries of Credit Unions, 

Personnel Directors of large employers, 

Officers of Labor Organizations. 


From one or more of these sources the local committee will be enabled to obtain a 
few case histories of actual oppression. If none of these groups or individuals have 
any information it is then necessary to secure newspaper and radio publicity of the 
appointment of a committee, the fact that it intends to render free legal aid to victims 
of loan sharks and that the members of the committee may be seen in their various 
offices or at a clinic in some special place arranged for this purpose. 


Study of the usury laws and other laws applicable to illegal lenders, is of course, 
imperative. Based on information received from case histories, the committee is able 
to determine various typical fact situations with which it will be confronted in render- 
ing legal aid. A portion of the committee may properly devote itself to study of the 
laws of the state and municipal ordinances which might be applicable. Then the local 
committee is in position to prepare a brief for the use of its members which will 
include a résumé of the general usury laws, cases, and statutes relating to wage assign- 
ments and other devices, validity of any security if usury is charged; penalties (civil 
and criminal) for usury; rights of set off and to recover usurious interest paid, small 
loan laws, if any, etc. Such a brief has been found useful not only in giving legal 
aid and in trial of cases, but in securing proper publicity as to the legal rights of 
borrowers. 

















200 Law anp CoNTEMPORARY PRoBLEMS 


Publicity is the chief weapon against illegal lenders at all stages of a program 
designed to assist those who are being crushed by a staggering interest burden. The 
particular purposes of publicity in the early phase of the program as outlined by the 
Conference are: 


“(a) To inform all borrowers in the locality that they may obtain legal assistance and 
where and how it may be secured. There is no other certain means of doing this than 
through newspapers and the radio. Members of the committee may make speeches before 
clubs, churches and civic organizations. Placards may be posted in factories and business 
establishments. Those persons whom the committee aids will pass the word along to some 
extent. But all means other than newspapers and radio will fail to reach the great majority 
of persons who really need help. Unless the information is given to all the public, the bar 
will fail in its objectives. 

“The first announcement should be on the appointment of the committee and to the 
effect that it is ready to assist all who come to the ‘clearing house’ or to the offices of its 
members. 

“(b) To show borrowers how they can be helped. The average lawyer has no compre- 
hension of the bondage of fear in which borrowers are held. Studies show that ‘loan 
sharks’ keep their ‘victims’ paying by threats of loss of employment through garnishment, 
etc.; of loss of credit; of criminal prosecution; and occasionally the threat is that of physical 
violence. These fears will be dispelled only if the committee so organizes its program to 
show how the ‘victims will be protected. At all times the publicity must emphasize the 
willingness of the committee to help. It must show that borrowers have beeri helped and 
the manner in which the help was given. Otherwise, few, if any, borrowers will ever 
consult the committee and it will have no substantial information on which to base a report. 

“(c) To obtain the fullest possible measure of cooperation from the public. This means 
focusing public attention on the program.”1® 


The publicity suggested by the Manual may be of several kinds: 

1. Newspaper publicity. Local Bar Association Committees are advised to call 
upon editors of newspapers at the earliest possible time to advise them of the nature 
of the program, and to secure the editors’ advice and assistance. Editors, of course, 
are called upon every day to aid “causes” and cannot waste space on those causes 
destined to fail for lack of a plan of action or of sufficient support. The Conference 
therefore points out that unless the local committee has a program which appears 
feasible and unless it is able to convince the editors of its sincerity and determination 
to see the program carried through, the editors will not be interested. If an editor 
indicates a desire to cooperate, the Manual has the following concrete suggestions 
which the committee should make to the editor: 

“1. Appoint one reporter and one editorial writer to work with the committee. The 
issues involved in this sort of endeavor are too complicated for a new man on each story to 
make the most of it. 

“2, Assign the reporter working with the committee to write human interest stories 
based on actual interviews with borrowers (their names not to be published, of course): to 
arouse the interest of public leaders in the program by interviewing them on the problem; 
and to assist the committee in uncovering information on who and where the ‘loan sharks’ 
are and how they operate. 
2° Manual, p. 10. 
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“3. Give prominence to those instances in which the committee has been able to render 
effective aid to ‘victims.’ This will encourage others to come in.”2° 


2. Radio Publicity. This includes effective but brief talks by business, professional, 
religious and civic leaders in the city showing their intent to cooperate in the pro- 
gram, condemning the loan shark evil and encouraging borrowers to seek the free 
legal advice promised by the committee. The Conference particularly recommends 
a program of the Council of Justice type previously discussed in connection with 
Dallas, Texas. 


3. Printed Material. In a number of communities printers, or some civic organiza- 
tion, have contributed placards which are placed in factories and large business estab- 
lishments, advising all borrowers that they may secure the free legal assistance of the 
committee and that the employer is cooperating with the bar association. The same 
end may be reached by printing or mimeographing folders or pamphlets explaining 
the nature of the program and which may be placed in pay envelopes, distributed 
house to house, sent out to all merchants and business men in the city or mailed to a 
large number of representative citizens in any locality. Because of its importance 
thought should be given to other means of stimulating publicity about the program. 

Experience teaches that it is not possible for any one small group to carry 
on permanently or successfully a program for the relief of the small borrower. 
The Junior Bar Conference recommends that iocal committees secure the whole- 
hearted cooperation of all civic and social groups. A partial list of such groups was 
given above. In a number of cities, the chamber of commerce, the better business 
bureau or a newspaper has supplied the office for the legal clinic, which will become 
well known and where all borrowers may more readily go for relief. Occasionally 
one of these civic groups has designated a full-time employee to take and record 
complaints under the direction of the lawyers of the committee. The lawyers are 
thus freed to give their full energies to legal problems. In Dallas for instance it was 
found that a committee of business men were able to deal effectively with the prob- 
lems of wage assignments and to aid materially in bolstering the morale of persons 
victimized by high rate lenders. All these steps while preliminary to actually render- 
ing free legal assistance, are nevertheless an integral part of a continuous program 
which must be carried on if any permanent results are to be achieved. The part most 
interesting to young lawyers will, of course, be the actual program of legal assistance. 
While this assistance is in the main the same sort of service any lawyer renders to his 
client, it is somewhat specialized and the Conference recommends the following 
measures: 

“1, Defending without charge, actions brought by illegal lenders against borrowers 
whom the committee has advised to cease making payments. In some localities, particularly 
where the ‘fee system’ prevails, the ‘loan sharks’ have become friendly with justices of 


the peace because of the volume of their collection cases, and they will file a large number 
of cases with the idea of ‘swamping’ the committee and placing on the borrowers the 


2° Manual, p. 12. 
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burden of appealing to higher courts. The committee should promptly make arrangements 
to appeal a few of these cases as test cases and carry them through the higher courts. In 
other localities where only a few cases are filed, the committee by-vigorously contesting and 
winning these cases will take much of the fight out of the ‘loan sharks.’ These cases will 
be defended on the theory that the borrower has repaid all he owes, because usury is a 
defense and may render void any security given. It is largely a question, of fact for a jury 
regardless of the subterfuge employed. Ordinarily where the problem and the activities 
of the committee (especially accounts of trials) are given sufficient publicity, the ‘loan 
sharks’ will try to avoid the public ‘eye’ and will cease filing any actions. 

“2. Advising borrowers of their legal rights. If the lenders cease filing actions to collect 
from borrowers, the legal assistance may consist largely in advising borrowers to cease 
making payments when the facts and the law warrant such recommendation. If the lender 
continues to harass the borrower, a member of the committee should write the lender, 
urging him to cancel the illegal obligation. If this does not end the matter, the committee 
may consider the advisability of having the illegal lender prosecuted for disturbing the 
peace, or if the borrower loses his job, of suing for maliciously causing the loss of employ- 
ment. Vigorous action in a few such cases will create proper respect for the committee. 
The ‘loan sharks’ will be apt to accept (however reluctantly) the recommendations of 
the committee, in which case the committee will be freed of a great amount of work. 
In building up this respect, the committee should avoid making any rash representations 
to the illegal lenders, but when it has made clear what it intends to do, the committee 
should follow through. 

“3. Institution of equity actions to cancel security given in connection with an illegal 
loan. In some localities illegal lenders regularly file wage assignments with employers 
and will foreclose chattel mortgages where powers of sale are given. A few equity suits 
to cancel the wage assignments or mortgages should convince the illegal lender that the 
committee means business. The point about this and other suggestions is that a few 
vigorously contested actions may establish such precedents (even without the necessity of 
appellate court decisions) that the committee will be saved the necessity of going to court 
in each subsequent case. 

“4. Affirmative actions against illegal lenders. With the idea in mind of placing the 
illegal high rate lender on the defensive and of exposing the ‘loan shark’ situation in a 
more dramatic manner, some local bar associations have taken more vigorous measures.”?? 


The measures suggested here by the Conference, mail fraud cases, criminal prosecu- 
tions, injunction actions, etc., have been discussed in previous articles. 

The primary requisite to taking effective measures for the solution of any social 
or economic problem is to know the facts. However well accepted this proposition 
may be, people are inclined to ignore it when they first begin working on the loan 
shark problem. There are cases where legal committees interviewed hundreds of 
persons but kept no record of the information obtained. While the various members 
of the committee doubtless had a fairly sound impression of the nature and extent of 
the evil they were unable forcibly, to convey this impression to anyone else because 
of their lack of figures, statistics and documented facts. Needless to say, complete 
records of all interviews and of the sources and extent of all other facts should be 
made. The Junior Bar Conference properly recommends that each local committee 
at once adopt the use of mimeographed or printed forms for recording the informa- 


31 Manual, pp. 13-16. 
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tion obtained in each interview. These forms recommended by the Conference were 
developed over a period of years by many local committees as containing the type of 
information necessary to evaluate the extent and nature of the loan shark problem 
and for rendering legal assistance. 

An insight into the operations and methods of loan sharks will be found in 
numerous public records. Previous articles show that many loan sharks are merely 
a part of a national chain of illegal lenders. Information connecting any particular 
local concern with these national chains will become important later when the false 
cry is raised that the committee is ruining a local “business.” Those local concerns 
which are incorporated will have filed various papers with the Secretary of State 
from whom a committee may secure information. Others operating as partnerships 
or individuals may do so under a fictitious name, in which event there may be a 
license from or record with the Secretary of State revealing the owner. Examination 
of the income, franchise, property, and other tax records may not only bring to light 
the owners but the amount of income derived from the business, Further informa- 
tion may be obtained through the landlord and other persons who have business 
dealings with the lender. A particularly valuable source of information is through 
the employees or former employees of the illegal lender. Significant facts may be 
developed through an examination of court records where lenders have instituted 
some volume of collection cases and in the records of bankruptcy courts. Examination 
of wage earners’ bankruptcies in Kentucky and Missouri proved them to be a gold 
mine of information. Various other articles in this issue dealing with the operations 
of illegal lenders will be found to contain references to considerable published re- 
search on all of these problems. Much of it will shed light on the local situation. 

In making a survey of personal finance conditions, the Junior Bar Conference 
believes the picture would be incomplete without showing the operations of legal 
concerns who operate fully within the usury laws and who are attempting to render 
a real public service. This includes the personal loan department of banks, credit 
unions, building and loan associations, industrial banks, licensed small loan com- 
panies and perhaps others. Most of these concerns will gladly make their records 
available to a public spirited committee attempting to make a competent analysis of 
the situation. Most of them are required to make yearly reports to some state officer 
who can supply many facts concerning the nature of the service they render. The 
purpose of this type of investigation is to ascertain how far legal lenders in the state 
are serving the need for small loans demonstrated by the existence of illegal, high 
rate operators. From the statements of borrowers, etc., it will be possible to determine 
what amount of money is most often loaned by an illegal lender (or the average size 
of the loan made by the illegal lender), the type of security he seeks, the policy on 
selecting credit risks, etc. This limits the field of lending on which the committee 
should bend its efforts. The committee will then attempt to determine how far legal 
lending agencies compete with the loan sharks in making loans of a comparable size, 
type of credit risk, etc. The committee must, therefore, ascertain the number of small 
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loans made per year by legal companies, the average size of these loans, the average 
cost to the borrower per $100.00 per year, the type of security sought or required, the 
company’s policy on selecting credit risks, the number of applications for loans refused 
and the most common reasons for making such refusal. As indicated in the earlier 
discussion regarding interest rates, the figures above mentioned relative to the average 
cost to the borrower per year for $100.00 should include all charges made for investi- 
gations, brokerage or otherwise and should take into consideration whether interest 
is discounted in advance and whether the loan is paid in instalments, etc. 

The Junior Bar Conference has carefully avoided detailed suggestions as to what 
the reports of the local committees should contain, because these reports if they are 
to have significance in the community where made, should be primarily the product 
of the local committee. Obviously the recommendations of a local committee neces- } 
sarily depend on the facts found by that committee. The Conference therefore be- 
lieves it would be unwise for it to suggest what the recommendations should embrace. 

Even from this condensed résumé of the theory of the Conference program, it 
appears that the elements are there for genuine accomplishment in each state where 
the surveys are being made. The program of legal aid alone will be a real service to i 
each community. By finding and publishing the facts the Conference will offer a 
basis for future progress toward solving the problem of the illegal high rate lender. 
Some difficulties were anticipated because the program is dependent solely upon 
volunteer workers. In practice, however, this has not proved to be a serious problem. 
The young lawyers have entered into it with enthusiasm and the response of the 
public has been so encouraging as to raise the hope the surveys will be completed 
during the year 1941. 
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